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Attorney General of California 2 Vb e ¥
JAMEE JORDAN PATTERSON F ED
Supervising Deputy Attorney General SUPERIOR COURT
State Bar No. 100967 LOS ANGELES

110 West A Street, Suite 1100

San Diego, CA 92101 SEP 1 82008

P.O. Box 85266

San Diego, CA 92186-5266 \1 JOHN A YMH:ﬁ CLERK
Telephone: (619) 645-2023 ‘H ﬁﬂ} = e

Fax: (619) 645-2012 B SANEHEZ BEPUTY

E-mail: Jamee.Patterson@doj.ca.gov

Attorneys for Intervenors
California Coastal Commzsszon and State Coastal
Conservancy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

ACCESS FOR ALL, a California non-profit
corporation,

BC405058 |
DECLARATION OF PETER DOUGLAS

Plaintiff, | IN SUPPORT OF MOTIONS TO
INTERVENE, VACATE STIPULATED
v. JUDGMENT AND STAY CASE
Date: October 29, 2009
LISETTE ACKERBERG TRUST, a Trust, | Time: 8:30 am.
LISETTE ACKERBERG, individually and | Dept: 58
as Trustee of the LISETTE ACKERBERG | Judge The Honorable Rolf Michael
TRUST, and DOES 1 - 10, Inclusive, Treu
' Trial Date

Defendants. | Action Filed: January 6, 2009

I, Peter Douglas, declare as follows:

1.  1am the Executive Director for the California Coastal Commission. The matters
stated in this declaration are personalty known to me and, if called as a witness, I could and
would testify competently to them.

2. OnJuly 28, 2003, the Commission, Access for All and the State Coastal Conservancy

entered into a Public Vertical Access Easement Management Plan to improve and operate the
1
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Exhibit 11: Declaration of Peter Douglas

Ackerberg accessway for the use of the public. A copy of the management plan is attached as
Exhibit 1. The management plan provides that if Access for All fails to carry out its |
responsibilities, then all right, title and interest in the easement shall be vésted in the State of
California acting by and through the State Coastal Conservancy. (Ex. 1, p. 3.)

3.  On December 15, 2003 the Commission, Conservancy and Access for All entered
into a Certificate of Acceptance that acknowledged Access for All’s acceptance of the offer to
dedicate and set forth the conditions of that acceptance with respect to the rhanagement and future
disposition of the dedicated easement. A copy of the Certificate is attached as Exhibit 2. -
Acceptance of the offer was “subject to a covenant which runs with the land, providing that any
offeree to accept the easement may not abandon it but must instead offer the easement to other
public agencies or private associations acceptable to the Executive Director of the Commission.”
(Id. at p. 2) The Certificate of Acceptance expressly provided that “should Access For All cease
to exist or fail to carry out its responsibilities as Gfantee to manage the easement for the purpose
of allowing public pedestrian access to the shoreline, then all of Access For All's right, title and
interest in the easement shall vest in the State of California, acting by and through the
Conservancy or its successor.” (/d. at p. 3.) |

4.  Access for All notified Ackerberg that it intended to open the access easement. -

Following litigation by a neighbor (Roth) regarding the access easement in which the

'Commission and Access for All were successful, Access for All and the Commission staff began

efforts to open the access easement to public use. Ackerberg resisted the opening of the
easement to public use. Attached as Exhibit 3 is a copy of the Commission’s findings for
issuance of the cease and desist order to Ackerberg. The findings accurately set forth the efforts
enforcement staff went through to attempt to resolve the violation on the Ackerberg site. When
those efforts proved unsuccessful, staff scheduled a hearing on the cease and desist order but
continued the hearing to accommodate Ackerberg. Staff rescheduled the hearing fof the

Commission’s June 2009 meeting. At Ackerberg’s request staff continued the hearing to the

Commission’s July 2009 meeting.

2
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Exhibit 11: Declaration of Peter Douglas

5. OnJune 4, 2008, Commission enforcement and public access staff met with Access
for All members Steve Hoye and Marcia Hanscom and Access for All attorney, David Weinsoff.
I attended a portion of the meeting. At the meeting, I told Access for All that I had heard that
Access for All was thinking of compromising the Ackerberg easement and I wanted to hear
directly from them if it was true. Steve Hoye told me forcefully that Access for All was not going
to give up on the Ackerberg easement and that anyone who “says otherwise is a liar.”

6.  OnJune 5, 2009, Commission enforcement staff and I met with Ackerberg’s
attorneys, Ms. Abbitt and Mr. Kaufmann, to discuss Ackerberg’s proposal that focused on the
opening of the County-owned public accessway in exchange for extinguishing the existinfir, public
access easement on the Ackerberg property. I and my staff firmly rejected this proposal. | We
explained in some detail thé legal and policy concerns associated with this proposal, and iﬁdicatedl
that we could not accept the proposal. We asked that Ackerberg’s lawyers speak with Ackerberg
to discuss the possibility of a consent order that included the removal of development that
constituted the violations within the easements on the property. At no time during this meeting
did Ackerberg’s attorneys tell me or my staff that they infended to enter into a settlement with
Access for All that would result in a stipulated judgment including a proposal to terminate the
Ackerberg easement. At no time during this meeting did Ackerberg’s attorneys inform me or my
staff that Ackerberg would argue the stipuiated judgment would be binding and res judicata on
the Commission. |

7. OnJuly 3, 2009, the Friday before the hearing, my staff and I learned for the first
time that Access for All and Ackerberg had entered into the stipulated judgment in this case.
Ackerberg argued in her submittal in opposition to the cease and desist order that the stiplilated
judg:ﬁent in this case was binding on the Commission and was res judicata on the violation. The
Commission disagreed and issued the cease and desist order requiring Ackerberg to comply with
the prior coastal permits and remove the unpermitted development in the area of the pu'blic access
easement, _

8.  Onluly 13,' 2009, 1 spoké with Steve Hoye of Access for All about this matter. [

asked him what Access for All was thinking when they took these unilateral actions without even
' 3
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discussing it with us and why they did what they did. He said that they took those actibns and did
not Speak to us about what they intended to do because they knew we would say “no” and would
disapprove of what they wanted to do. I said he was right about that, because we do not even want
to suggest that the Ackerberg easement could ever be traded away. I said just because we would
say ‘“no” is still no excuse for Access for All not to discuss what they wanted to do with us and
then not even telling us Access for All had made the “settlement” deal until two weeks later when
the Ackerberg attorney presented the whole package to us on the afternoon of Friday J ﬁly 3 just
before a holiday weekend. I told him that I thought it was unethical and dishonest for him to have

told me personally during a meeting with our enforcement staff and Marcia Hanscom and David

Weinsoff , the day before we met with Ackerberg’s attorneys, that Access for All had no intention

of giving up on the Ackerberg easement and that if anyone tells us otherwise, they are “liars,” He

claimed he didn't say that but rather said they had not reached an agreement with the Ackerberg
folks. That is not what [ or the others of our staff at the meeting recall. I told him that as far as
we and the Conservancy are concerned, Access for All had breached its legal duties and |
responsibilities relative to the signed “Acceptance of Easement” by agreeing to a settlement deal
that not only bound Access for All to not pursue opening the easement until the litigation against
the County is resolved, but also compromised the easement itself by agreeing to submit a request
to the Commission, as co-applicant, to extinguish the Ackerberg easement should they prevail in
the County litigation and get the County-held easement opened to the public. He said they were

not committed to supporting that request, only that they would be co-applicants. I told him we

~ would never do that because the public needs every access way that can be achieved so it has

never been a question of either the Ackerberg easement or the County's easement, but rather that
we want both opened to the public. After some additional discussion, I said I regret the situation
but we now have to move ahead to protect the public's interest. He got angry at that, sayirig
Access for All has the best public interest in mind and we don’t have a corner on defining the best
public interest. I reminded him of the Commission's long history protecting and promoting public
access along the entire California coast and that doing so is our statutory responsibility and that it

is not up to Access for All to purport to speak or act on behalf of the Commission.
4

Declaration of Peter Douglas in Support of Motions to Intervene, Vacate and Stay (BC405058)




q W1 o+ ~wl

OO -1 SN b bR W N

— bk ek el ek i e e ek e

T

Exhibit 11: Declaration of Peter Douglas
® ®

9. OnJuly 14, 2009, the Attorney General sent a letter to Access for All and Ackerberg
demanding that they unwind this settlement. A copy is attached as Exhibit 4. On July 24,= 2009,
Ackerberg wrote back declining to do so. A copy of her letter is attached as Exhibit 5.

10. I am informed and believe and on that basis state that Ackerberg filed suit on August
6, 2009, challenging the Commission’s issuance of the cease and desist order.

11.  Ackerberg mistakenly contends that, in 1985 the Commission approved elimination
of her access easement if access were opened nearby. The Commission did not. But even if it
had, the bases for doing as she asks do not exist. The County accessway that Access for All and
Ackerberg would substitute for the Ackerberg easement is not comparable. It is over 500 =feet
upcoast from the Ackerberg easement and does not lead to public lateral access easements on the
beach. In contrast, there are lateral beach access easements on and adjacent to the Ackerberg
property. Additionally, the nearest vertical easement downcoast from Ackerberg is the Geffen’
easement accessway, over 2,000 feet away. Elimination of the Ackerberg access easement would
deprive the public of a valuable vertical accessway providing access to the lateral access
casements on and adjacent to the Ackerberg property. Elimination of the Ackerberg access
easement would also be contrary to the Coastal Act goal of maximizing public access to and
along the coast.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.
Executed this Zp_day of ﬂ?,‘f; 2009/:@&%{ Calffornia.

eter utive Director
Callfornla Coastal Commission

SD2009311783
70198575 .doc
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DECLARATION OF SERVICE BY U.S. MAIL

Case Name: Access for All v. Ackerberg
No.: BC405058

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 13 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the |
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is depos:ted with the United States
Postal Sefvwe that same day in the ordinary course of business. '

-On September 17, 2009, 1 served the attached

DECLARATION OF PETER DOUGLAS IN SUPPORT OF MOTIONS TO .
INTERVENE, VACATE STIPULATED JUDGMENT AND STAY CASE AND
EXHIBITS 1-5

by placing a true copy thereof enclosed in a sealed enifelope with postage thereon fully prepeid, ‘
in the internal mail collection system at the Office of the Attorney General at 110 West A Street, :
Suite 1100, P.O. Box 85266, San Diego, CA 92186-5266, addressed as follows:

Steven H. Kaufmann J. Timothy Nardell, Esqg.
~ Attorney at Law Nardell Chitsaz & Alden LLP
Richards, Watson & Gershon - Los Angeles 790 Mission Street
355 South Grand Avenue, 40th Floor - SanRafael, CA 94901
Los Angeles, CA 90071 Attorney for Plaintiff

Attorney for Defendants/Respondents

David J. Weinsoff, Esq. :
Law Office of David J. Weinsoff
138 Ridgeway Avenue

Fairfax, CA 94930

Afttorney for Plaintiff

I declare under penalty of perjury under the laws of the State of California the foregoing is true
a.nq correct and that this declaration was executed on September 17, 2009, at San Diego,
Cah

ifornia. ;
} .
Elaine Marshall .

A
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gss For All
PO Box 1704 -
Topanga, Califomia 90290 ‘

July 28, 2003

| PUBLIC VERTICAL ACCESS EASEMENT MANAGEMENT PLAN

- By this égreement,‘ Access for AH,‘a Califomia nonprof_it' corporatibn incorporated

Beach, approxnmately 1600 feet to the west, the Zonker Harris accessway,
operted by Los Angeles County. In addition, apprommately 2200 feet to the

ent public access easement, located directly west of the easement they
‘ on the Ackerberg parcels. That easement is 61 linear feet in length. In
2 addil
i;pubh access dedicatlon recorded. Thus the vertical OTD directly connects to
279l
i

g
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é 1: Access for All will aécept the OTD. Upon acceptance, Access for Al |
will hire a surveyor to locate the boundaries of the easement and identify
encroachments within the easement area. At a minimum it appears that the

perimeter wall along PCH is within the easement, as well as two eucalyptus trees -

and|a large generating box. Once the encroachments are identified, Access for
All will submit the information to the Coastal Commission staff for review and
action. . _ _
Phase 2: Once the issue of encroachments has been resolved, Access for All
intends to replace 10 linear ft. of the solid perimeter wall with gates, operated by
a time lock mechanism. Actual delineation of the accessway, whether it be a
shott side yard fence or marking on the existing pavement, will be determined

- after it is known what existing improvements are located within the easement

- areg and what the appropriate method for demarcation is. Access for All will work
with|the property owner to design these improvements. Once Access for All
designs the final improvements, they will be submitted to the Coastal
Commigsion and Coastal Conservancy staffs for review and approval and
subsequent amendment to this Management Plan, prior to placement of any
improvements on the site. . .

pos tble The site will be monitored and trash picked up weekly A sign will be
installed both on the entrance gates at PCH as well as at the southemn end
(beachside) of the accessway detailing hours of opening and will include a
con act number for Access for All.

An ual Report

On ebruary 1 of each year, AFA will submit an annual report to the Commuss:on
@nd Conservancy staff. This report shall identify efforts tc open the verticat
easement area. Once opened, the report shall estimate number of users, and
any concerns raised regarding the public use and efforts to address those
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: : nt ' o : . '
~ ' Should Access for All cease to exist or fall to carry out its responsibilitios :
ot purguant to the approved management plan, then all right, title, and Interest in

the sasement shall be vested in the State of Caiifornla, acting by and through the
. State Coastal Conservancy or its successor In interest, or in another public
agency or nonprofit organization designated by the State Coastal Conservancy
. and|approved by the Executive Director of the California Coastal Commission
Thig right of entry is set forth in the Certificate of Acceptance/Certificate of
Ackhowledgment by which Access for All has agreed to accept the OTD. The -
ing is agreed to by and between Access for All, the California Coastal
mission and the State Coastal Conservancy., S : '

A

&
Steve S Date

. Executive Director :
. r-o-::: rA" : - |
Peter M. Dodglae &7 © Date

Executive Director '
Cal_ omia Coastal Commigsion

A ALS
é"d 1’ '/
s>am Schuchat
Executive Officer = . .
State Coastal Conservancy

THTT S, 3 T W
PR b l=Mi e, B e -
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STATE OF CALIFORNIA
OFFICIAL BUSINESS

Pocument entitled to free recordation
Pursuant to Government Code §27383

CDP 5-84.754
(Vertical)

THIS (
and certifies th

Dedicate dated

CERTIFICATE OF ACCEPTANCE

AND

ACKNOWLEDGEMENT BY CALIFORNIA COASTAL COMMISSION

OF ACCEPTANCE OF IRREVOCABLE OFFER TO DEDICATE

CERTIFICATE OF ACCEPTANCE AND ACKN OWLEDGEMENT acknowledges
= acceptance by Access For All, a privaie nonproﬁt corporation, of an Irrevocable Offer to

March 5, 1985, executed by Norman J. Ackerberg and Lisette Ackerberg and recorded on

April 4, 1985 + Instrument Number 85 369283_' of the Official Records of Los Angeles County

(hereinafter the)

management

terms and cond]

/
A
“Consen?ncy”]

|
i

e,

Ay

Lx

"Offer to Dedicate™), and sets forth conditions of that acceptance with respect to the

d future disposition of the dedicated easement. It is the intention of the California

~ Coastal Commission (hereinafter the “Commission”) and Access For All to ensure that the purposes,

tions of the Offer to Dedicate be carried ont within a framework established by and
mission, Access For All and the State Coastal Conservancy (hereinafier the

in order to implement the Commission's Coastal Access Program pursuant to the

1 o COA-l 827/02
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WHEKKAS, the Wmssion is an agency of the State of “'omia established pursuaxﬁ

* to Public Resiources Code Section 30300 and is charged with primary responsibility for implementing

; and enforcing the Coastal Act; and

IL

Division 21 d

WHEREAS, the Conservancy is an agency of the State of California existing under

f the California Public Resources Code, which serves as a repository for interests in land.

whose reserv}ation is required to meet the policies and objectives of the Coastal Act or a certified local’

coastal plan
oL
501(c)3) of
the preservati
Iv.

754, the Com
the Coastal A
V. Y

that (A) the f’c
whose jurisdiq
acceptiable to |
the offer is sul

easement may

associations af

made shall run
£

et oM

e T T
v

r j);ogram; and

REAS, Access For All is a private nonproﬂt corporation exisﬁng under Section

he Unifed States Internal Revenue Code and having among its prinﬁpal charitable purpoées
on of land for public access, recreation, scenic and open space purposes; and .
WHEREAS, as a condition to ifs approval of Coastal Development Permit Number 5-84-
mission reﬁuired récordation of the Offer to Dedicate pursuént to Sections 30210-30212 of -
ot and | | |

WHEREAS, terms and conditions of the Offef to Dedicate pr'o'vide; among other things, ;.
zople of the State of California shall accept -this offer through the local goveminent in

ition the subject property lies, or through a public agency or a private association

he Executive Director of the Commission or its successor in intereﬁt; B) .acccptance of
pject to a ci_:venant which runs with the land, providing that any oﬁ'er_ée to accept tﬁe
'ndt__abandon' it but must instead oﬂ‘&the casement to_other puﬁlic-agenciés or privaie
:éeptable to the Executiv‘e. Director of the Commission; and (C) the grant éf easement once

with the land and shall be binding on the owners, their heirs, and assigns; and

. COA-l 8702
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. VII. WHEREAS, Accesgn' All is acceptable to the Executive Director of the Comim'ssion to-

l;c Grantee under the Offer to Dedicate provided that the easement will be transferred to another

C e

unable to carry

or to the Conservancy in the event that Access For All ceases to exist or is otherwise

out its responsibilities as Grantee, as set forth in a management plan approved by the

" Executive Director of the Comrmission;

NOW, THEREFORE, this is to certify that Access For All is'a private nonprofit corperation

acceptable to the Executive Director of the Commission to be Grantee under the Offer to Dedicate, on

the condition tllat should Access For All cease to exist or fail to carry out its responsibilities as Grantee

to manage the easement for the purpose of allowing public pedestrian access to thé shoreline, then all of

Access For Allls right, title and interest in the easement shall vest in the State of California, acting by

and through th
State, acting

another public

Conservancy or its successor, upon acceptance thereof, provided, however, that the

ugh the Executive Officer of the Conservancy or its successor agency, may deéignate o

ency or private association acceptable to the Executive Director of the Commission, in

which case vesting shall be in that agency or organization rather than the State. The responsibilities of

Acceés For All

to manage the easement shall be those set forth in the Management Plan dated July 28,

2003, and maintained in the oﬁ’ices’ of the Commission and the Conservancy (and as the Management

Plan may be an

nended from time to tirhe with the written concurrence of the Executive Director of the

Commission, tTe Ekecutive Officer of the Conservancy, and Access For All). Notwiﬂlsta.ndixig the

foregoing, the 1

or another entit
di

Access Eor All
. .

]

T

|
‘

AT

right, title and interest of Access For AH in the easement may not vest in the Conservancy
y except upon (1) a finding by the Cohservancy, made at a noticed public hearing, that

has ceased to exist or failed to carry out its responsibilities as set forth in the

3 COA-1 827/02
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« to the Offer ta Dedicate, there&hevmg itself of the obhgatlon to manage the easement in accordance

) with the Ma+gemcnt Plan,

This dogument further certifies that Access For All, a private nonprofit corporation, hereby accepts

L4

‘. e

the Offer to Dedicate pursuant to autilority conferred by Resolution No; 2002-3 of the Board of Directors E
of Access For All adopted oﬁ T uly'12, 2002, and Access For All consents to recordation thereof by its -
_ dﬁi_y authorized officer. In accepnng the Offer to Dedicate, Access For All covenants and agrees to tht;'
conditions set forth in the Offer to Dedicate and in this Certificate.
IN WITNESS WHEREOF, the Commission and Access For All have executed this

CERTIFICATE OF ACCEPTANCE and ACKNOWLEDGEMENT OF ACCEPTANCE OF
IRREVOCABLE OFFER TO DEDICATE s of the dates set forth below.

me:ﬁg. /&, 280%

CALIFORNIA COASTAL COMMISSION

By, \ ¢ dn~ ¥ £ OwSry
crs, Staff Counsel

]
ozt

COoA-1 8/27/02
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On 10,04 - . , before me, Jeff G. Staben, aNo.’ublic, personally appeared

‘John Bowers, [personally known to me (or proved to me on the basis of satisfactory evidence) to be the

persons(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me th#t
.he/shelthey ecuted the same in hisher/their authorized capacity(ies), and that by hisher/their

signature(s) on the instrument the person(s), or the entity upon behalf of Which the person(s) acte(:i,

executed the instrument.

WITNESS my hand and official seal.
st OB

STATE OF

COUNTY OF ),

On before me, LC{:S[\ ¢. Boonre—— , a Notary Public, personally

- appeared 3 Heqle' . , personally known to me (or proved to me on the basis of

satisfactory evilence) to be the persons(s) whose name(s) is/are subscribed to the within instrument and
- acknowledged io me that he/she/they executed the same in his/her/their authorized capacity(ies), and that
by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the

person(s) acted, executed the instrument.

-AAM{ '

~ WITNESS my hand arid official seal.

T &B&A, LEIGH C. BLOOM
08 OB COMM. # 130934)
 (OkEe S ANOTARY PUBLIC-CALIFORNIA )
SCEWY LOS ANGELES COUNTY
: R’ COMM. EXP. JUNE 16, 20053
Signature ﬂ .

)
pren

COA-1  B/27/02
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!:‘;TATE OF CALIFORNI{—THE NATURAL RESOURCES AGENCY 'ARNOLD SCHWARZENEGGEK GOVERNOR

CALIFORNIA |COASTAL COMMISSION

45 FREMONT, SUITE 1000

SAN FRANCISCO, CA|94105-2219
VOICE (415) 904- 5200
FAX (415) 904-5400
TDD (415) 597-5885

Staff: ~ Aaron McLendon-SF,
Staff Report:  June 25, 2009 '

It CIms Hearing Date: July 8, 2009
. Click here to go to the report -
W 11 & 12 | addendum posted on July 7, 2009.

STAFF REPORT AND FINDINGS FOR HEARING ON WHETHER A VIOLATION
OF THE COASTAL ACT HAS OCCURRED AND ISSUANCE OF A CEASE

AND DESIST ORDER
- CEASE AND bESIST ORDER: CCC;09-CD-01
NOTICE OF VIOLATION: | | CCC-OQ-NOV_—OI
RELATED VIOLATION FILE: | V-4-07-006
PROP]E(RTY LOCATION: 22466 and 22500 Pacific Coast Highway, Mahbu
Los Angeles County
DESCRIPTION OF PROPERTY: Two parcels totaling approximately .95 acres,

located between Pacific Coast Highway and the
beach, in the Carbon Beach area of Malibu (APN
4452-002-013, 4452-002-011)-

PROPERTY OWNER: . Lisette Ackerberg/Lisette Ackerberg Trust

VIOLATION DESCRIPTION: Unpermitted development obstructing vertical and

: ' lateral public access easements including, but not
limited to, rock riprap, 9-ft high wall, generator and
associated concrete slab, fence, railing, planter, light
posts, and landscaping; and violations of the
conditions of Coastal Development Permits No. 5-
83-360 and 5-84-754, which required vertical and
lateral public access easements.
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CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg)
Page 2|of 48 ‘

SUBSTANTIVE FILE DOCUMENTS: 1. Public records contained in Notice of

' ' Violation File No. CCC-09-NOV-01

2. Public Records contained in Cease and
Desist Order File No. CCC-09-CD-01

3. Exhibits 1 through 40.

CEQA STATUS: , . Exempt (CEQA Guidelines (CG) §§ 15060(c)(2)),
and Categorically Exempt (CG §§ 15061(b)(2),
15307, 15308, and 15321).

MARY OF STAFF RECOMMENDATION AND FINDINGS

The property at issue in this enforcement matter is a .95 acre beachfront parcel located at 22466

and 22500 Pacific Coast Highway in Malibu in Los Angeles County (“the property”) and
identified by the Los Angeles County Assessor’s Office as APNs 4452-002-013 and 4452-002-
011 (Exhibit 1).' The property is located between Pacific Coast Highway (“PCH™) and the
beach, jin an area of Malibu known as Carbon Beach, where contiguous residential development
fronting the highway separates it from the beach both physically (i.e., the public cannot reach the
beach from the road) and visually (the public cannot see the beach from the road). There are
only two other open vertical public accessways (ones running perpendicular to the coast,
providing access from the road to the beach) in the area, one located .3 miles upcoast and one .4
miles downcoast from the property, one of which was also open at the time the California
Coasta] Commission (“‘the Commission”) determined that vertical coastal access at the property
was negessary. In the 1980s, the Commission approved two permits for development on the

a portion of the property (one vertical from PCH to the mean high tide line (“MHTL”) and one
lateral across the width of the property from the toe of the seawall seaward to the MHTL).

Unpermitted development including, but not limited to, the placement of rock riprap, a 9-ft high
concrefe wall, large generator and associated concrete slab, fence, railing, planter, light posts,
and landscaping has occurred on the property. The unpermitted items lie directly within the
vertical public access easement and/or the lateral public access easement, both of which were
required pursuant to specific permit conditions imposed by the Commission when it issued the
two Caastal Development Permits (CDPs) for development on the property. The unpermitted
items completely obstruct public access within the vertical easement and partially obstruct access
across the lateral easement, and the items are therefore inconsistent with the existing permits and
the easements established pursuant to conditions of the existing permits, with the public access
%?}icie of Chapter 3 of the Coastal Act, as well as unpermitted under the Coastal Act.

i

P N

i : - :
1: Althopigh the property actually consists of two separate parcels, each with a different address, the two
rcels have been in common ownership and held as a single parcel at all times relevant to this action.
%e property is sometimes referred to by just the 22466 Pacific Coast Highway address and is referred to
in previous documents as 22468 Pacific Coast Highway. Mrs. Ackerberg owns both parcels and each of
the two|CDPs at issue (CDP No. 5-83-360 and CDP No. 5-84-754) apply to the entire site (both parcels) as
well. To avoid confusion, the two parcels will be collectively referred to in this report as “the property.”

, each of which required the permittee 1o offer to dedicate a public access easement over -
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The property lies within the City of Malibu, which has a certified Local Coastal Program (LCP).
In this case, the Commission has jurisdiction in this matter because the violations involve actions
in conflict with two Commission-issued CDPs, and the development inconsistent with the
Commission-issued CDPs would require an amendment of those permits, which must be issued
by the Commission, whereas no CDP nor CDP amendment was ever issued for that development
at issue.| Thus, both prongs of Coastal Act Section 30810(a) conferring enforcement jurisdiction
on the Jominission are triggered. Staff also notes that in June of 2005, one of the Ackerbergs’
attorneys requested a meeting or hearing with the City regarding the “vertical access issues
relating o the Ackerbergs’ property.” In response to this request, the Environmental and
Community Development Director of the City of Malibu wrote a letter to the attorney, stating
that the Commission has authority over this matter.

In 1983,/the Commission issued CDP No. 5-83-360 (“the 1983 permit”) to a prior owner of the
property. The permit authorized the construction of a 140 linear foot bulkhead along the seaward
portion ¢f the property. The permit specifically included a provision for and was conditioned
upon anirrevocable Offer to Dedicate (OTD) a lateral public access easement across the full
width off the property, extending seaward from the toe of the bulkhead to the mean high tide line,
and the roperty owner recorded such an OTD, in compliance with the permit. The State Lands

Commission accepted the OTD in 2002, thereby establishing a valid lateral access easement as
envisioned in the permit.

the bulkhead, exceeding the approved Speciﬁcations, which spcciﬁcations were designed to
ensure aflequate room for public access.” The placement of the riprap at issue in this matter (in
areas and amounts not allowed in the permits) violates the Coastal Act because it constitutes
unpermifted development. If also extends into the lateral easement area, effectively decreasing
the amouynt of beach seaward of the Ackerberg residence that the public can use, contravening
both the|permit and the Coastal Act access policies. The proposed cease and desist order directs
Mrs. Ackerberg to remove the riprap W1thln the lateral access easement.

The Ackierbergs purchased the property in 1984 and, soon thereafter, apphcd for a permit to
demolish the existing single-family residence, guest house, and swimming pool on the property,
construct a new residence and swimming pool, and renovate an existing tennis court. In 1985,
ission issued CDP No. 5-84-754 (hereinafter, “the 1985 permit”), finding that the
project, as conditioned in the permit approval, would be consistent with Section 30212
of the Coastal Act only if the Ackerbergs recorded an OTD for a vertical public access easement
thrgaugh e property, from PCH to the beach. In April 1985, in accordance with Special
Cénditign 1 of the permit, the Ackerbergs recorded an OTD for a vertical public access easement

‘ aléng the eastern boundary of the property from PCH to the MHTL. After the Ackerbcrg’s QTD

2 ‘h\e apﬁ)roved plans called for the removal of existing rock riprap and allowed for the placement of
“ropk and gravel wastemix” seaward of the wooden bulkhead, with a2 maximum rock diameter of 12

inches. The permit did not allow placement of rock riprap in front of the bulkhead area within the lateral
easement area.
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for the vertical public access easement was recorded the dev-elopment. approved in the 1985 |
permit was installed and construction of the bulkhead was completed.

Access for All (AFA) accepted the OTD for the vertical easement in 2003 and now holds the
legal easement. AFA is ready to open and maintain the easement for public use. However, due
to the priesence of the unpermitted material and structures within the easement area, AFA cannot

- open the easement to the public, and, thus, the public is precluded from using the public

easement to access the beach. The Coastal Act violations at issue have resulted in a loss of
public atcess to the coast. The proposed cease and desist order would direct Mrs. Ackerberg to
comply with the CDPs, to remove the unpermitted items located within the easement area, and to
cease from placing any solid material or structure into the easement area in the future or

- otherwise interfering with public access, thereby allowing AFA to open the easement to provide

the valuable public access that the Commission found was required when it authorlzed the

construgtion of the current Ackerberg residence and seawall.

The actiyities at issue in this matter constitute development as defined in Coastal Act Section
30106 and were undertaken without a CDP, in violation of Coastal Act Section 30600.
Moreover, the unpermitted development completely obstructs the use of the vertical public
access epsement and partially obstructs the lateral public access easement, which is inconsistent

with existing CDPs and the easements established in accordance with the terms and conditions of -

those CDPs; yet these activities were undertaken without obtaining ahy amendment to those
CDPs. Consequently, staff recommends that the Commission find that the cited unpermitted
development violates the Coastal Act both directly and by violating the existing CDPs. If the
Commission finds that a viclation of the Coastal Act has occurred, the Executive Director shall
record a|Notice of Violation (CCC-09-NOV-01) in the Los Angeles County Recorder’s Office in
accordance with Coastal Act Section 30812. Staff also recommends that the Commission
approve|Cease and Desist Order CCC-09-CD-01 (“the Order”) as described below, directing

~ Mrs. Ackerberg to: 1) cease and desist from construction and/or maintenance of unpermitted

material| or structures, 2) remove all unpermitted material and structures from the easement areas
of the property, 3) allow public use of the easements, in compliance with the Coastal Act and
with the|terms and conditions of the existing permits and easements, and 4 cease and desist from
unpermifted development activities or non-compliance with conditions of the CDPs.

II. HEARING PROCEDURES

A. Cease and Desist Order

The progedures for a hearing on a proposed Cease and Desist Order are set forth in Section
131850 Tltle 14 of the California Code of Regulations (14 CCR).

‘”l .
Féf a Cdase and Desist Order hearing, the Chair shall announce the matter and request that all
alléged violators or their representatives present at the hearing identify themselves for the record,
ir%jcate what matters are already part of the record, and announce the rules of the proceeding
including time limits for presentations. The Chair shall also announce the right of any speaker to
propose to the Commission, before the close of the hearing, any question(s) for any
Commijsioner, in his or her discretion, to ask of any other party. Commission staff shall then
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the report and recommendation to the Commission, after which the alleged violator or
tative may present his or her position(s) with particular attention to those areas where an
bntroversy exists. The Chair may then recognize other interested persons after which
ically responds to the testimony and to any new evidence introduced.

nmission will receive, consider, and evaluate evidence in accordance with the same
s it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13185
B6, incorporating by reference Section 13065. The Chair will close the public hearing

épresentations are completed. The Commissioners may.ask questions to any speaker at

during the hearing or deliberations, including, if any Commissioner chooses, any

s proposed by any speaker in the manner noted above. Finally, the Commission shall
ie, by a majority vote of those present and voting, whether to issue the Cease and Desist
ither in the form recommended by the Executive Director, or as amended by the
sion. Passage of the second motion below, per the staff recommendation or as amended

by the Gommission, will result in issuance of the Order.

B. Notice of Violation

The pro
Section

cedures for a hearing on whether a violation has occurred are set forth in Coastal Act
30812 (c) and (d) as follows:

{c) If the owner submits a timely objection to the proposed filing of the notice of violation, a |
public hearing shall be held at the next regularly scheduled commission meeting for which
adequate public notice can be provided, at which the owner may present evidence to the

com

mission why the notice of violation should not be recorded. The hearing may be

postponed for cause for not more than 90 days after the date of the receipt of the objection to
recoydation of the notice of violation.

(d) If, after the commission has completed its hearing and the owner has been given the
opportunily to present evidence, the commission finds that, based on substantial evidence, a-
violation has occurred, the executive director shall record the notice of violation in the office
of each county recorder where all or part of the real property is located. If the commission

own

violatio

finds that no violation has occurred, the executive director shall mail a clearance letter to the

er of the real property.

as occurred. Passage of the first motion below will result in the Executive Director’s

The Coszission shall determine, by a majority vote of those present and voting, whether a
h

re&ordation of a Notice of Violation in the Los Angeles County Recorder’s Office.

Ilfl;. STAFF RECOMMENDATION

*f

f
d

Sgaﬁ“ reqommends that the Commission adopt the followiig two motions:
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A.l. Moption - Notice of Violation:

I move that the Commission find that the real property at 22466 and 22500 Pacific Coast
Highway, in Malibu, Los Angeles County, has been developed in violation of the Coastal Act,
as desctibed in the staff recommendation for CCC-09-NOV-01,

A.2. Staff Recommendation of Approval:

Staff regommends a YES vote. Passage of this motion will result in the Executive Director
recording Notice of Violation No. CCC-09-NOV-01 against the above-referenced property in the
Los Angeles County Recorder’s Office. The motion passes only by an affirmative vote of the
majority of Commissioners present.

A.3. Resolution to Find that a Violation of the Coastal Act Has Occurred:

The Comhmission hereby finds that the real property at 22466 and 22500 Pacific Coast Highway
in Maliju, Los Angeles County, has been developed in violation of the Coastal Act, as described
in the findings below, and adopts the findings set forth below on the grounds that development
ed without a coastal development permit and that development has occurred that is

I move that the Commission issue Cease and Desist Order No. CCC-09-CD-01 pursuant to the
staff recommendation. ‘

Staff re dommends a YES vote.. Passage of this motion will result in the issuarce of the Cease
and Desjst Order. The motion passes only by an affirmative vote of a majority of
Commissioners present. '

B.3. Resolution to !ssue Cease and Desist Order:

The Commission hereby issues Cease and Desist Order No. CCC-09-CD-01, as set forth below,
and adopts the findings set forth below on grounds that development has occurred at 22466 and
223500 Pacific Coast Highway, Malibu, Los Angeles County, without a coastal development
qup'mit, and in a manner that is inconsistent with permits previously issued by the Commission
arfd easements established pursuant to the existing permits, in violation of the Coastal Act, and .
thét the requirements of the Order are necessary to ensure compliance with the Coastal Act.

#
d




Exhibit 11: Declaration of Peter Douglas

CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg)
Page 7 gf 48

IV.FINDINGS 'FOR NOTICE OF VIOLATION CCC-09-NOV-01 AND CEASE AND
DESIST ORDER CCC-09-CD-01°

A, Description of Unpermitted Develo ment |

The un:Jenmtted development that has occurred on the property includes but is not limited to the
erection|and/or placement of rock riprap, a 9-ft high concrete wall, concrete slab and generator,
fence, railing, planter, light posts, and landscaping (Exhibits 31-38). In addition to being

unpermitted, these items are located within vertical and lateral public access easements (created -

in response to permit-conditions), obstructing public access to the beach and along the beach
seaward| of the residence, and the items are therefore inconsistent with the conditions of the
CDPs and the terms of the easements established pursuant to the CDPs.

ermit Histo

On June! 9, 1983, the Commission approved CDP No. 5-83-360 with conditions, authorizing the
construdtion of a wooden bulkhead along the southern portion of the property located at 22486
Pacific Coast Highway (Exhibit 2).* The Commission found that the proposed development
would cause an increase in shoreline erosion and loss of shoreline sand supply, thereby
impacting coastal access due to the degradation or loss of usable beach. Accordingly, the
Commission conditioned the permit to require that the applicant offer to dedicate an easement for
lateral phiblic access and recreational use along the beach directly seaward of the bulkhead,
creating/more public beach area, in anticipation of, and to offset, the loss of beach that would
result from placement of the bulkhead. The Commission required, as a prior to issuance

condition of the permit, recordation of an offer to dedicate (OTD) an easement for lateral public
access and passive recreational use from the toe of the bulkhead to the mean high tide line. The
permit cpndition also required that the OTD “restrict the applicant from interfering with present
use by the public of the areas subject to the easement prior to acceptance of the offer.” The
owner r¢corded the lateral access OTD in July of 1983, and it appeared in the chain of title from *
that point on (Exhibit 3). The State Lands Commission accepted the lateral access easement in
March of 2002 (Exhibit 4). Although the permit was issued to the Ackerbergs’ predecessor as
owner of the property, the permit and OTD clearly state that the terms and conditions of the
documents run with the land, binding Mrs. Ackerberg as a subsequent purchaser. In addition, the
Ackerbergs had constructive notice of the OTD because the offer was recorded in the chain of
title to the property. Therefore, Mrs. Ackerberg is required to comply with the permit and the
easement and to refrain from taking any action that would impede access to or through the
casement.

idence and pool, and the renovation of an ex1st1ng tennis court. In January of 1985, the

3 These findings also hereby incorporate by reference Section I of the June 25, 2009 staff report in which
these findings appear, which section is entitled “Summary of Staff Recommendation and Proposed

Findings!”
4 This prpperty is now identified as 22500 and 22466 Pacific Coast Highway.
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Commigsion unanimously approved the Ackerberg permit with conditions (Exhibit 5). In order
for the proposed new development to be found consistent with Coastal Act Sections 30210,
30212, and 30214, the Commission required the Ackerbergs to record, prior to issuance of the
permit, a vertical public access condition, requiring Mrs. Ackerberg to record an OTD, before the
permit would issue, for a 10-foot-wide easement along the eastern property boundary from
Pacific Coast Highway to the mean high tide line.” The Commission stated in its findings for the
permit that “[o]nly if so conditioned would the project be consistent with Section 30212 of the
Coastal |Act.” Mrs. Ackerberg did not challenge that permit condition or the permit, for any
reason, Within the time prescribed in the Coastal Act (see Cal. Pub. Res. Code §30801). In fact,
ded the OTD for the vertical accessway as required and signed the permit with the

(it was issued on April 15, 1985) (Exhibit 6).

jolation Histor

Access for All, a non-profit coastal access organization, recorded a Certificate of Acceptance,
formally accepting the OTD for the vertical access easement in December of 2003 and sent a
letter sopn thereafter to inform Mrs. Ackerberg of the acceptance and to request a meeting to
schedul¢ an initial survey of the easement area in order to begin the process of opening the
easement (Exhibits 7 & 8). In March of 2005, AFA had not yet received permission from Mrs.
Ackerberg to enter the property to conduct the survey; and therefore, Commission staff sent a
letter to Mrs. Ackerberg requesting her to remove all structures blocking the easement and
contact Commission staff within 30 days to schedule the survey (Exhibit 9). When Mrs.
Ackerberg informed Commission staff that she was dealing with important personal matters, as a
y, Commission staff decided to delay enforcement action to remove the unpermitted
development, and AFA delayed their efforts to open the accessway (Exhibit 10).

AFA did eventually conduct the survey in September of 2005 and found that the vertical”
easement was blocked or otherwise affected or potentially affected by the above-mentioned
developiment, including the slab and generator, 9-ft high wall, planters, fence, landscaping, light
posts, anid rock riprap. Commission staff sent Mrs. Ackerberg a letter on December 13, 2005,
listing the encroachments found by the surveyor, and also stating that the cited unpermitted

- riprap exceeded the size of the rocks permitted under CDP No. 5-83-360 (Exhibit 11). The letter

requested the submittal of a removal plan by January, 20, 2006 and requested that the removal of
the encrpachments from the vertical easement be removed within 120 days from the submittal of
a removal plan (by May 22, 2006). In response, Mrs. Ackerberg’s attorney sent a letter to staff
on Janudry 19, 2006, outlining Mrs. Ackerberg’s concems regarding removal of the
development, including whether AFA has adequate liability insurance, and “defenses” to staff’s
request for removal of the unpermitted development (Exhibit 12). The issues raised therein and
stél'f's sponses are fully addressed in Section G of these findings. Additional correspondence
b@tween staff and Mrs. Ackerberg pertaining to issues raised by Mrs, Ackerberg’s attorney

1
""i
5 The Commission found that vertical public access in this location was necessary due to the contiguous
reéadentl development along Carbon Beach blocking views and the lack of open accessways in the area.
Co ion also cited the following facts in support of its decision to impose the vertical access

condition; 1) the presence of a crosswalk in close proximity to the property and 2) the presence of on-
street parking on both sides of Pacific Coast nghway in the vicinity of the property provide adequate
support facilities for the accessway
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, including letters dated February 16, 2006, March 23, 2006, and April 3, 2006.

13 — 15). Mrs. Ackerberg did not state in any of this correspondence that she was
voluntarily remove the cited unpermitted development. Instead, she continued to raise
issues and “defenses” asserting why she felt she should not have to remove the unpermitted
development, such as questions regarding AFA’s ability to operate the easement, the adoption of
the Malibu LUP, the benefit of access conferred from private property owners as compared to

- public agencies, and concerns about relocation of the generator.

' Subsequent attempts by Commission staff to resolve the violations amicably have been

unsuccessful. On March 5, 2007, Commission staff sent Mrs, Ackerberg a Notice of Violation,
alerting her to the possibility of formal enforcement action and monetary penalties if the
violations were not resolved (Exhibit 16). The letter provided Mrs. Ackerberg with two options:
contact Commission staff to discuss resolution of the violations by March 23, 2007, or submit a
plan outlining the removal of the unpermitted development by April 6, 2007. Although Mrs.
Ackerberg’s attorney sent a response to the Notice of Violation on March 22, 2007, the letter did
not state that Mrs. Ackerberg was ready to discuss resolution, nor did the requested removal plan
accompdny the letter (Exhibit 17). Instead, the letter stated that because of litigation initiated by
Mr. Jack Roth, Mrs. Ackerberg’s downcoast neighbor, challenging the easements (which Mr. -
already lost in the trial court but which was on appeal), enforcement requiring Mrs.

g to remove the unpermitted development was premature (as discussed more fully,

On April 27, 2007, the Executive Director issued a Notice of Intent to Record a Notice of
Violation of the Coastal Act and to Commence Cease and Desist Order Proceedings (NOI) to
Mrs. Ackerberg (Exhibit 18). A Statement of Defense (SOD) form was sent along with the
NOI, affording Mrs. Ackerberg the opportunity to present defenses to the proposed issuance of
the Order and the recordation of the Notice of Violation. By statute and regulation, the NOI and
the SOD form specified a twenty-day time period for submittal of an SOD, pursuant to Section
13181(a) of the Commissions regulations, and the final date for submittal of the SOD was May
17, 2007. As a courtesy and upon Mrs. Ackerberg’s attorney’s request, staff granted a 25-day
extension of the deadline for submittal of a statement of defense (Exhibit 19). The final
deadline was June 11,2007. Mrs, Ackerberg’s attorney submitted letters on May 17, 2007 and
2007 (Exhibits 20 & 21). These letters contained objections to the recordation of a
Notice of Violation and the issuance of the Order and incorporated by reference a March 22,
2007 letter as part of Mrs. Ackerberg’s objection.®

During this period of time when communication between Commission staff, Mrs. Ackerberg,

and her former counsel, Mr. Reeser, ensued, Jack Roth’s appeal to the trial court’s decision was
ti:l|l pen ing. Mr. Roth’s litigation sought to invalidate Mrs. Ackerberg’s vertical easement and

to enjoin} the Commission, the State Coastal Conservancy, and Access for All from opening the

eggement for public use. Mrs. Ackerberg’s former lawyer, Mr. Reeser, réquested that the

C _?mmssmn postpone the enforcement proceedings until ihe issuance of a final judgment of Mr.

J
4
s Flirs. Ackerberg's June 11, 2007 letter incorporated an early letter, dated March 22, 2007, into her

objections to the proposed enforcement proceeding. The Commission responds to all of the relevant
defenses faised in the three letters in Section G of these findings.
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Roth’s lawsuit against the Commission, originally filed in Los Angeles County Superior Court,
83102404 which was then pending on appeal to the Second District Court of Appeal

ruled in|favor of the Commission and against Mr. Roth, and on July 9, 2008, the California
Supremge Court denied Mr. Roth’s petition for review and application for stay. Therefore, the
dismissal of Mr. Roth’s lawsuit has been upheld by the courts, and the stay has been dissolved.

Soon affer the ruling in the “Roth” litigation, on August 11, 2008, the Commission’s Chief of
Enforcement, Ms. Lisa Haage, discussed the possibilities of settling this violation matter with
Mrs. Ackerberg’s new and current counsel, Ms. Diane Abbitt. During that conversation, Ms.
Abbitt did not suggest any willingness to allow Ms. Ackerberg’s vertical easement to be opened,
and instead suggested that a vertical easement owned by the County and located at 22548 Pacific
Coast Highway could be opened in lieu of opening the one on Mrs. Ackerberg’s property. Ms.
Haage indicated a preliminary reaction that this would not be acceptable to the Commission for a
number |of reasons, nor would it constitute compliance with the permit conditions of CDP No. 5-
84-754.| The issues raised during that conversation and staff’s responses are fully addressed in
Section |G of these findings. Even though Ms. Haage indicated she did not believe opening an
alternative easement would be an acceptable settlement to this violation matter and was
inconsistent with the permit itself, she did agree to discuss the issue internally and review the
additional information that Ms. Abbitt said she would send to Ms. Haage regarding a proposal
for opening the alternative easement. However, Ms. Abbitt did not send enforcement staff such a

" proposal regarding the 22458 PCH vert1cal accessway.

Even th¢5ugh Ms. Abbitt did not send a proposal for opening the alternative easement to
Commission staff, as she indicated she would in the August 11, 2008 conversation, Ms. Haage
did dischss the matter internally. On September 11, 2008, Ms. Haage and other Commission
staff lefl a voicemail message explaining that future settlement negotiations needed to include
compliance with the permit conditions and that Commission staff cannot agree to accepting a
proposa) that includes opening one existing public access easement as a basis for extinguishing
the existing vertical easement on Mrs. Ackerberg’s property. Additional rg$ponses regarding the
issues concerning opening the alternative easement located at 22548 PCH instead of complying
with the|permits conditions that were required for Mrs. Ackerberg’s property appear in detail in
Section (G of these findings. Ms. Abbitt did not return Commission staff’s September 11, 2008
call, and 2t no time since then has she agreed to discuss a settlement that includes the removal of
the unpgrmitted development located at Mrs. Ackerberg’s property, although, as noted below,
staff has made subsequent efforts to discuss a settlement of this matter.

Octgber 2, 2008, Commission staff again notified Mrs. Ackerberg and her current counsel,

. Abbitt, of their desire to resolve this matter, and to re-commence attempts to do so, and
thﬁrefor return to the enforcement proceedings which were postponed in June of 2007 at Mrs. -
Ad(erb g’s request. (Exhibit 22). In light of Mrs. Ackerberg’s change in counsel, Commission

g_ﬁ' again requested these violations be resolved, suggested the option of a consent order, and
alpp offered, as a courtesy, an additional opportunity for Mrs. Ackerberg to raise defenses in
addition|to those previously raised in communications between Commission staff and Mr. Reeser
on behalf of Mrs. Ackerberg. This second Statement of Defense deadline was set for October




Exhibit 11: Declaration of Peter Douglas

- CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg)
Page 11/of 48

12, 2008. However, in response to a request by Ms. Abbitt to extend the deadline, Commission
staff agneed to extend this deadline to October 22, 2008. (Exhibit 23). Commission staff
received a letter dated October 21, 2008, which included additional defenses raised by Ms.
Abbitt on behalf of Mrs. Ackerberg. (Exhibit 24).

In an effort to resolve the violations on Mrs. Ackerberg’s property, Commission staff also sent a
Draft Consent Cease and Desist Order (hereinafter, “Draft Order”) to Ms. Abbitt for her review
in a letter dated November 14, 2008. (Exhibit 25). Commission staff requested that Ms. Abbitt
provide Commission staff with comments regarding the Draft Order by November 19, 2008. In
addition, Commission staff notified Ms. Abbitt that staff had tentatively scheduled the matter for

ission’s December 10, 2008 hearing. Ms. Abbitt did provide Commission staff with a

response letter dated November 19, 2008; however, the letter did not respond to the settlement

proposal. Instead, Ms. Abbitt continued to instead suggest deletion of the easement on Mrs.

Ackerberg’s property and in exchange provide assistance with opening the easement area located
at 22548 Pacific Coast Highway. She indicated that she was not interested in discussing the

removal| of unpermitted development from the vertical easement area located on her property.

(Exhibit 26). In addition, the letter notified Commission staff, for the first time, that Ms. Abbit

had scheduled surgery for the morning of the December 10, 2008 hearing, the date that

Commigsion staff had tentatively scheduled the hearing for finalizing the resolution of this

violation issue, and that she would be out on medical leave for one month after the surgery.

Commission staff contacted Ms. Abbitt to discuss the November 19, 2008 letter that same day;

the contents of that discussion were also summarized in a letter sent from Commission staff to

Ms. Abbitt, dated November 24, 2008. (Exhibit 27).

In the Commission staff’s letter to Ms. Abbitt, dated November 24, 2008, Commission staff
again expressed their desire to settle this violation amicably and asked that Ms. Abbitt notify
Commission staff, by November 26, 2008, as to whether she was interested in continuing to
reaching a Consent Order agreement on behalf of her client, Mrs. Ackerberg.

sion staff informed Ms. Abbitt that in the event they were able to reach a Consent Order

- willingngss to continue working amicably with Commission Staff to try to reach a resolution of
this violation matter. (Exhibit 29). However, Ms. Abbitt again indicated that her client, Mrs.
erberg, was not ready to discuss agreement regarding the removal of unpermitted

deyelopment from the vertical casement area located at her property. Ms. Abbitt again stated

pis. Ackerberg’s desire only to assist with opening the County owned easement area located at
22548 Pacific Coast Highway, instead of agreeing to comply with the permit conditions issued
fo'f Mrs. |Ackerberg’s property and asserted defenses regarding why the unpermitted development
orE%Mrs Ackerberg’s property should not be removed. Commission staff once again, in a
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continued effort to work with Mrs. Ackerberg and to try to resolve the matter amicably,
responded to Mrs. Ackerberg’s defenses in a letter to Ms. Abbitt dated December 2, 2008.

- (Exhibit 30). In that letter, Commission staff asked that Ms. Abbitt call staff to schedule a

convenignt time to discuss the issues raised in her recent communications with staff as well as
settlement options to resolve this violation matter. Commission staff indicated their desire to
discuss settlement options prior to her medical leave beginning December 10, 2008.
Commigsion staff did have a conversation regarding settlement with Diane Abbitt on Tuesday,
December 9, 2008. However, Ms. Abbitt continued to only discuss the possibility of assisting
with opening the County owned easement located at 22548 PCH instead of agreeing to work on
reaching a settlement that includes removal of the unpermitted development from within the
easement area located at Mrs. Ackerberg’s property and compliance with the permit conditions.

After the delay caused by Ms. Abbitt’s medical leave, Commission staff again scheduled the
matter for the Commission’s June 2009 hearing. During this time, Ms. Abbitt requested a
meeting with the Executive Director of the Commission to discuss the possibility of a Consent
Order; However, the proposal again focused on putting efforts into opening the existing County-
owned public accessway in exchange for extinguishing the existing public access easement on
the Ackerberg property. Commission staff made it very clear to Ms. Abbitt that any agreement
reached |between staff and Mrs. Ackerberg had to include the removal of unpermitted
development and development that blocked the public access easements. Ms. Abbitt continued
to request a meeting with the Executive Director so she and Steve Kaufmann (Mrs. Ackerberg’s

.other legal counsel) could describe, in more detail, the parameters of their proposal. In yet

another apttempt to resolve this matter amicably, Commission staff agreed to postpone the June
2009 hearing for one month. On June 5, 2009, the Executive Director, Commission staff, Ms.
Abbitt, and Mr. Kaufmann met to discuss Mrs. Ackerberg’s proposal. Unfommately, the

proposa was still focused on the opening of the County-owned public accessway in exchange for

devplop ent within the easements on the property. As recently as June 23,2009, Commission
aﬂf again contacted counsel for Mrs. Ackerberg to explore settlement options. As of this date,
staff has been unable to connect with Ms. Abbitt. To date, Mrs. Ackerberg has not indicated she
is willing to remove the unpermitted development from the access easement areas located on her
property. -
AE! A is prepared and ready to open and manage the easement for public access to the beach, so
that the hrea can function as required by the Commission, as set forth in the recorded Certificate
of) ;Accqatance AFA first conveyed this to Mrs. Ackerbefg in a December 19, 2003 letter. AFA
h#s beer} approved by the Commission to hold this easement and has received a grant from the
Cgiastal Conservancy to facilitate access. However, the unpermitted development at issue in this
migtter i§ located directly within both AFA’s vertical actess easement and the lateral access
eﬁement held by the State Lands Commission, completely blocking public access. As a result,
the vertical accessway remains closed and the publi¢ access that the Commission found was
necessary for Mrs. Ackerberg’s residence and pool to be found consistent with the Coastal Act

has ;Enot been provided. In addition, the lateral accessway that was also necessary to find the
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seaﬁvall consistent with the Coastal Act is partially obstructed by the unpermitted development

The benefits of both existing permits, as well as the burdens that were necessary to impose in
order to|bring the projects into compliance with the Coastal Act, run with the land. Therefore,
the Executive Director initiated enforcement proceedings to finally resolve the violations and
A to open and manage the valuable vertical public accessway that the 1985 permit
The proposed enforcement actions also direct Mrs. Ackerberg to remove the

ases for Issuance of Cease and Desist Order and Recordation of Notice of Violation

wing sections provide the bases for the proposed enforcement actions. The findings
listed above are hereby incorporated by reference into this section. Although a showing that
unpermitted development is inconsistent with the policies of Chapter 3 of the Coastal Act is not
required for either the issuance of a Cease and Desist Order or to record a Notice of Violation,
information regarding the inconsistency of the cited development with those policies is provided

below aT well, both as background and to provide additional information regarding the proposed
actions. |. . :

1. Ceose and Desist Order

Thef stathtory authority for issuance of this Cease and Desist Order is provided in Coastal Act
Section 0810, which states, in relevant part:

(@) If the commission, after public hearing, determines that any person...has undertaken,
or is threatening to undertake, any activity that (1) requires a permit from the
dommission without securing the permit or (2) is inconsistent with any permit previously
issued by the commission, the commission may issue an order directing that person ... to
dease and desist.

(b) The cease and desist order may be subject to such terms and conditions as the
gommission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material or the setting of a schedule
within which steps shall be taken to obtain a permit pursuant to this division.

As 1s explained below, the activities that have occurred on the property both: (1) lacked required
permits from the Commission; and (2) were inconsistent with permits previously issued by the-

C&mmmswn

a. Development that Required a Permit from the Commission has Occurred on
the Property Without a Permit

elopment is defined in Coastal Act Section 30106, whlch states:

L

Development means, on land, in or under water, the placement or erection of
. any solid material or structure; discharge or disposal of any dredged material or
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of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging,
mining, or extraction of any materials; change in the density or intensity of use of
land... change in the intensity of use of water, or of access thereto; construction,
econstruction, demolition, or alteration of the size of any structure, including any
cility of any private, public, or municipal utility; and the removal or harvesting
major vegetation other than for agricultural purposes. (emphasis added)

The activities conducted on the property clearly constitute development as defined in Coastal Act
-Section B0106, as they constitute the types of development underlined above, and, as such, are

o the following permit requirements provided in Coastal Act Section 30600(a):

(@) Except as provided in subdivision (e), and in addition to obtaining any other permit
required by law from any local government or from any state, regional, or local agency,
any person, as defined in Section 21066, wishing to perform or undertake any
development in the coastal zone... shall obtain a coastal development permit.

No CDR was obtained, including CDP amendments to the 1983 and 1985 CDPs that would have
beeh required for such development for the cited development on the property, as required under
Coastal |Act Section 30600(a).” Consequently, the Commission has the authority to issue CCC-
09-CD-01 pursuant to Section 30810(a) as development without a permit.

b. Development Inconsnstent with Existing CDPs has Occurred on the Property

Coastal |Act Section 30810(a) also authorizes the Commission to issue a cease and desist order if
anyone indertakes development that is inconsistent with a previously-issued CDP. The
unpermitted development is located within public access easements, which were established
pursuant to the 1983 and the 1985 CDPs. The unpermitted development impedes public use of

ission clarlfled during the 1985 hearmg for CDP No 5-84-'754 that the Ackerbergs cou]d

tly opening the easement for public use Imght not be accomplished quickly. The Ackerbergs

were therefore allowed to temporarily use the vertical access easement area, specifically until the OTD
wag:accepted and the accepting organization was prepared to open the easement. AFA accepted the
eagemem: and is ready to open it to the public. Thus, pursuant to the existing permit, the vertical

o ;

agement and the Commission’s statement cited above, Mrs. Ackerberg can no longer continue to use the

ea@e&nem area in a manner that is inconsistent with the public access provisions. Moreover, the
Cotmisgion’s recognition of a temporary right to continue to “use” the area did not constitute approval
offphysical development in the area. Thus, for both reasons, at this time, the development must be
rethoved| from the vertical easement area. Also, the Commission’s statement did not pertain to use of the

easemen

- lateral earement area, and the Comunission did not make an analogous statement regarding the lateral

Therefore, it should be noted that even any informal delay in public use of the access easement

applied gnly to the vertical easement, not to placement of unpermitted riprap within the lateral.
Moreover, nothing was required to “open” the lateral easement.




LR

Exhibit 11: Declaration of Peter Douglas

CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg)
Page 15 pf 48

the access easements, which is inconsistent with the easements and the express purpose of the
conditions of the CDPs. Therefore, the Commission also has authority to issue CCC-09-CD-01

on the property as well as the renovation of an existing tennis court. The Commission
determined that providing access to the beach in this area of the Malibu coastline was necessary

. to bring fthe project into conformity with the public access policies of the Coastal Act and,
therefore, included a requirement of recordation of an OTD for a vertical public access easement.

The Ac erbergs recorded the OTD for a 10-foot-wide easement along the eastern boundary of

the property, extending from the northern property boundary, at its intersection with the seaward
sidewalk along Pacific Coast Highway, to the mean high tide line.

At the hearing on this CDP, the Commission clarified that the Ackerbergs could temporarily use
the portion of the property within the vertical access easement area until such time as the OTD
was: accgpted and the easement ready to be opened for public use. Since that time, the
Ackerbergs have not only continued to use the easement area, but have performed physical
development there, placing and maintaining material and structures within it, without any
Coastal Development Permits, Currently, at a minimum, the followmg material and structures
to lie within the vertical access easement area: rock riprap, 9-ft high wall, concrete
slab and| generator, fence, railing, planter, light posts, and landscaping. AFA accepted the OTD,
thereby establishing the easement, and is ready to open the easement for public use, but cannot

- because of the presence of the unpermitted development within the easement. AFA initially

notified

| rs. Ackerberg of its intent to open the public accessway in December of 2003 and
conduct

a survey of the easement in September of 2005. Mrs. Ackerberg was notified in

-March of 2005 that the development placed or maintained within the easement area, allegedly in

misplaced reliance upon the Commission’s statements made during the Ackerberg permit
hearing that the Ackerbergs could temporarily “use” the easement area, must be removed so that
AFA could open the easement. Mrs. Ackerberg has not removed the development, and it
corriplet 1y obstructs access through the easement. Therefore, the development is inconsistent
w:th CDPP No. 5-84-754 as well as the easement that was estabhshed pursuant to the terms and
of the permit.

The;work that was permitted with conditions by the Commission under CDP No. 5-84-754 was
cdibpleted and the benefits of the permit have accrued to the property. However, the public
ac;%éss, hich the Commission required in order to approve the permit in a manner that was
comsistent with the Coastal Act and authorize the development that Mrs. Ackerberg now enjoys,
hds not heen provided. The Commission specifically found that providing vertical public access
was necegssary to finding the permit consistent with the Coastal Act. Without the access
ccn;&lmon the Commisston could not have permitted the development that Mrs. Ackerberg now
enjoys, Hamely the new residence and pool and the renovated tennis court. The benefits and the
burdens pf the permit go hand in hand, and they both run with the land. Therefore, for Mrs.
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Acﬁerberg to enjoy the benefits of the existing permit, she must also bear resp0n51b111ty for

complyi

hg with the permit’s publlc access requirements.

jii. CDP No. 5-83-360

The Commission granted CDP No. 5-83-360 to the Ackerbergs” predecessor as owner of the
property in June of 1983.  The permit authorized the construction of a wooden bulkhead along
the southern property boundary, and its conditions expressly run with the land, binding Mrs.
Ackerberg, as a successor owner of the subject property. The Commission determined that the
bulkheatl would negatively impact shoreline sand supply and ultimately the width of the beach

that the

public could use. To balance these negative effects, the Commission required that the

prior owner record an OTD for a lateral access easement extending from the toe of the bulkhead
to the mean high tide line, across the entire width of the property. As was the case with the
Ackerberg CDP mentioned in the preceding section of these findings, the Commission

detqrrm ed that, but for this provision of access, the proposed development would be
inconsistent with the public access provisions of Chapter 3 of the Coastal Act.

The_ prigr property owner recorded the required OTD as an offer to dedicate a public access
easément and a Declaration of Restrictions, which stated the following:

The Sta

e Grantor is restricted from interfering with the use by the public of the area subject to
e offered easement for public access. This restriction shall be effective from the time of
ecordation of this Offer and Declaration of Restrictions.

-

e Lands Commission accepted the OTD, thereby establishing the lateral public access

e‘asc?ment that the Commission found so vital in its approval of the bulkhead. However, rock
riprap has been placed against the toe of the bulkhead, within the lateral access easement area.
This unpermitted development impedes public use of the easement area and is therefore

~ inconsisfent with the CDP as well as the recorded OTD and the easement that was established

puréuani to the CDP.

The Cornmission specifically found that a lateral public access dedication was necessary to find

that;the
both the
was iss
permit

permit was, in its entirety, consistent with the Coastal Act. All the terms of a permit,
benefits and the burdens, run as to subsequent owners. Therefore, although the permit
d to the prior owner of the property, Mrs. Ackerberg enjoys the benefits of the existing

Tﬁ?; unpermitted riprap must be removed in order to comply with the permit, the OTD recorded
pyrsuant to the permit, and the subsequently established easement. |
£ - :

£y
2

]

policies

¢. Unpermitted Development is Inconsistent with the Goals of the Coastal Act
and the LUP

Agam st indicated above, a showing that unpermitted development is inconsistent with the

of Chapter 3 of the Coastal Act is not required either for the issuance of a Cease and

t also bears responsibility for complying with the permit’s public access requirements. .
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Desist Qrder or to record a Notice of Violation. Nevertheless, we provide this information as
backgropnd and to provide additional information regarding the proposed actions.

i. Access

Access is important in this area, and the easement on the Ackerberg property is an excellent

* access point, as the Commission found in its approval of the 1985 CDP. The property is adjacent

to on-street parking on both sides of Pacific Coast Highway in'the vicinity of the property and a
crogswalk across PCH near the property that provide adequate support facilities for the
accesswpy. Furthermore, the access is required under the 1983 and 1985 permits and meets the
goals set forth in'the Coastal Act and the Malibu LCP, which the Comrmssmn effectively
certified on September 13, 2002 3

The Commission attached spemal conditions to the permits issued for this property, requiring the
propert)j owner to offer to dedicate vertical and lateral public access easements, and the

sion clearly stated, in the findings associated with those permits, that the conditions were
necessarly to bring the proposed development into compliance with the Coastal Act. It should be
noted that these conditions were in place and accepted by the applicants, who did not challenge
the permit. The time to do so under applicable law has long passed and this discussion about the
legal prgvisions and about the Commission’s justifications for the underlying permit conditions
that 1t imposed is provided only as background. Unpermitted development including a 9-ft high
wall, concrete slab and generator, fence, railing, light posts, planter, and landscaping is located
within the vertical easement, completely obstructing public access between Pacific Coast
Highway and the beach seaward of the residence. Additionally, rock riprap has been placed in
the laterpl and vertical access easement areas, partially obstructmg public access within the
easements. The unpermitted development does not maximize public access and actually directly
interfergs with the use of valid public access easements such as the one that extends from the
nearest public road, Pacific Coast Highway, to the shoreline and along the coast.

_Chapter 2 of the LCP provides policies concerning public access. Policy 2.63 requires that

maximum public access from the first public road to the shoreline and along the shoreline be
provided with all new development projects unless overriding safety concerns exist, adequate
access exists nearby, or agriculture would be impacted. In this case, there are no overriding -
safety concerns’ and no agricultural resources are affected. Furthermore, there is no open,
vertical, [public access nearby within 500 feet. The closest open vertical accessway is
approximately 1,545 feet upcoast. Therefore, preventing the use of the vertical public access
easement that was created in conjunction with the development of the home is inconsistent with
L@I;’ polrcy 2.63. |

j

8 i;'ne LCP incorporates all Coastal Act resource protection policies. Therefore, violations of the Coastal
Aéi concyrrently violate the LCP.

"é the extent Mrs. Ackerberg has concerns regarding her own safety, the Commission staff has
repeate y expressed its interest in working with her to address those concerns and to design the
accessway in a manner which would reduce any potential concerns. We understand that AFA is
similarly |willing to accommodate concerns and Commission staff will actively participate in such
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Section|2.64 of the LCP requires the recordation of an OTD for lateral and vertical access for all
new development between the first public road and the sea that impacts public access. In
accordance with these sections, under the LCP, lateral easements shall extend from the mean
high tidg line to a fixed point at the seaward end of the development, and vertical easements shall
extend along the side of the property to the extent feasible and be a minimum of 10 feet wide. In
additior} to the length and width requirements, LCP Section 2.86 provides that requiring or
acquiring one vertical accessway every 1,000 feet will fulfill the LCP accessway policies in the
Carbon [Beach area. As stated above, the nearest vertical accessway is located 1545 feet away.
Thus, the lateral easement, which extends from the mean high tide line to the toe of the bulkhead,

~which i§ a fixed point at the seaward boundary of the development, only satisfies the minimum

requirement of the current LCP policies, and the vertical access casement in this case, which is
10 feet in width and extends along the eastermn boundary of the property from PCH to Carbon
Beach, does not even do that, since there would still be no accessway for over 1,000 feet; and
finally, any obstruction of those easements is inconsistent with this policy as well. '

In additjon, the “Carbon Beach” Portion of Section 2.86 of the LCP (on Page 36 of the Land Use
Plan (“ILUP”) portion of the LCP), along with LUP Public Access Map 3 and 4, not only depict

the Ackerberg easement as a public accessway, but specifically require it to be open for public
use. ' ‘

Upon review of the relevant Coastal Act and LCP policies, it is clear that the easements on the
property should be utilized for public access, and the unpermitted development located within
the easement areas and completely obstructing public access is inconsistent with the public

- access goals of both the Coastal Act and the LCP and the existing permits.

ii. Section 30253 - Minimization of Adverse Impacts

The unpermitted developfnent is also inconsistent with Coastal Act Section 30253, which
provides in relevant part:

" Néw development shall:

| (2) Assure stability and siructural integrity, and neither create nor contribute significantly
- toerosion, geologic instability, or destruction of the site or surrounding area or in any way
~ require the construction of protective devices that would substantially alter natural

\ + landforms along bluffs and cliffs... (emphasis added)
£ _ _

_,’ en it considered the application for CDP No. 5-83-360, the Commission was concerned that
tife placement of a shoreline protective device on the beach would adversely impact the shoreline
biincrepsing erosion and affecting shoreline sand supply. In order to balance the need for the
ptopose(l development with the requirements of Coastal Act Section 30253, permits issued by

it included a diagram showing the height and width specifications of the bulkhead
d as Exhibit 3 to the staff report prepared for the hearing on the permit). The riprap at
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issue in this matter not only lies within the lateral and vertical easement areas, but also exceeds
the size gpecifications approved by the Commission. The 1983 Commission determined that the
proposed protective device would increase erosion. The enlargement of the shoreline protective
device through the placement of additional riprap in front of the Ackerberg property will increase
erosion ven more and may in fact magnify the impact of wave energy on adjacent properties,
causing [increased erosion of those areas. Thus, the riprap is inconsistent with Coastal Act

-Section B0253(2).

2. Recordation of Notice of Violation

Under the Coastal Act, a Notice of Violation may be recorded against property that has been
developed in violation of the Coastal Act. The Notice is recorded in the office of the county
recorder where the property is located and appears on the title to the property. The notice serves
a protective function by notifying prospective purchasers that a Coastal Act violation exists on
the property and that anyone who purchases the property is responsible for the full resolution of

the wviol

tion. The statutory authority for the recordation of a Notice of Violation is set forth in

Coastal Act Section 30812, which states, in relevant part, the following:

5l

TG Y. Ty Y B

e I ey

) Whenever the executive director of the commission has determined, based on
ubstantial evidence, that real property has been developed in violation of this division,

e executive director may cause a notification of intention to record a notice of violation
be mailed by regular and certified mail to the owner of the real property at issue,
escribing the real property, identifying the nature of the violation, naming the owners
ereof, and stating that if the owner objects to the filing of a notice of violation, an

pportunity will be given to the owner to present evidence on the issue of whether a
iclation has occurred. :

) The notification specified in subdivision (a) shall indicate that the owner is required

respond in writing, within 20 days of the postmarked mailing of the notification, to
bject to recording the notice of violation. The notification shall also state that if, within
0 days of mailing of the notification, the owner of the real property at issue fails to
inform the executive director of the owner's objection to recording the notice of violation,
e executive director shall record the notice of violation in the office of each county
ecorder where all or part of the property is located.

) If the owner submits a timely objection to the proposed filing of the notice of
iolation, a public hearing shall be held at the next regularly scheduled commission
eeting for which adequate public notice can be provided, at which the owner may
resent evidence to the commission why the notice of violation should not be recorded.

¢ hearing may be postponed for cause for not more than 90 days after the date of the
eceipt of the objection to recordation of the notice of violation.

I} If, after the commission has completed its hearing and the owner has been given the
pportunity to present evidence, the commission finds that, based on substantial
idence, a violation has occurred, the executive director shall record the notice of
iolation in the office of each county recorder where all or part of the real property is
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located. If the commission finds that no violation has occurred, the executive director
shall mail a clearance letter to the owner of the real property. (emphasis added)

. Adkerberg objected in writing to the recordation of a Notice of Violation in this matter in a
letter to|staff dated May 17, 2007. Accordingly, a hearing was scheduled to determine whether a
violation of the Coastal Act has occurred. Commission staff previously attempted to bring this

matter tp the Commission, but at the request of Mrs, Ackerberg, staff postpom,d the hearing
sevéral imes.

As set forth below, the Commission finds that Coastal Act violations have occurred on the
property. Thus, the Executive Director shall record a Notice of Violation in the Los Angeles

ty Recorder’s Office. The Notice of Violation will remain in effect until the violations at
issue have been completely resolved. Within 30 days of the final resolution, pursuant to Section
, the Executive Director will record a Notice of Rescission of the Notice of Violation,
ill have the same effect of a withdrawal or expungement under Section 405.61 of the
Code of| Civil Procedure. The Executive Director will also send a letter to the property owner at
that time, notifying the owner that the Notice of Violation has been rescinded.

a. Unpermitted Development Has Occurred

Coastal |Act Section 30812 authorizes the Executive Director to record a Notice of Violation if
real property has been developed in violation of the Coastal Act. As is explained above, in
sectlon V.D.1, the findings from which are hereby incorporated herein by reference, the

at issue constitute development under Coastal Act Section 30106 and the Malibu LCP,
and they are inconsistent with the existing CDPs, yet they were undertaken without obtaining a
CDP or jan amendment to the existing CDPs, in violation of Coastal Act Section 30600.
Therefore, the Commission finds that violations of the Coastal Act have occurred.

b. Requirements For the Recordation of a Notice of Violation Have Been
- Satisfied

Coastal Act Section 30812(g) states:

[he executive director may not invoke the procedures of this section until all existing
idministrative methods for resolving the violation have been utilized and the property
ywner has been made aware of the potential for the recordation of a notice of violation.
For purposes of this subdivision, existing methods for resolving the violation do not
nclude the commencement of an administrative or judicial proceeding.

R P SR . N . N WL 1

‘,E':
ix

Afjer repeated attempts by Commission staff to resolve this matter administratively, the Mrs.
Ablterbarg has failed to take action to remove the unpermitted development and restore the
iI%PlaCtai areas of the property. Staff first sent a letter to Mrs. Ackerberg on March 28, 2005,
requesting the removal of the unpermitted development located within the vertical easement. In
his April 7, 2005 letter, the Executive Director stated that although staff would afford Mrs. '
Ackerberg time to tend to private matters, the matter needed to be resolved, especially before any
transfer pr sale of the property. Additional letters from staff were sent on June 30, 2005,

L
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r 13, 2005, February 16, 2006, April 10, 2006, March 5, 2007, May 30, 2007, and

Notice of Violation in a letter dated March 5, 2007, and the Executive Director notified Mrs.
Ackerberg of his intent to record a Notice of Violation on April 27, 2007."° In addition,
Commission staff notified Mrs. Ackerberg of its intent to proceed with the Notice of Violation
progeedings, which were stalled in June of 2007, in a letter dated October 2, 2008. Thus, Mrs.
Ackerberg has been made aware of the potential for the recordation of a Notice of Violation as
required| by Coastal Act Section 30812(g).

. Provisions of CCC-09-CD-01

As stated in Section D.1.b of these findings, the Commission found it necessary to impose
requirements for offers to dedicate lateral and vertical public access easements as part of the
approval of the two existing permits to bring the proposed development projects authorized
under the permits into compliance with the resource protection policies of Chapter 3 of the
Coastal Act. The cited development on the property was conducted without a CDP and obstructs
the. caseents, preventing public use of the easements. Issuance of CCC-09-CD-01 will ensure
appropn te removal of the unpermitted items and provisien of the required public access,

bnngln the property into compliance with the Coastal Act, the LUP, and the e;x1st1ng permits.

The proposed Cease and Desist Order will direct Mrs. Ackerberg to: 1) cease and desist from
construction and/or maintenance of unpermitted material or structures, 2) remove all unpermitied
mat@rial or structures from both easement areas on the property, 3) allow public use of the '
easemenlts, in compliance with the Coastal Act and with the terms and conditions of the existing
perrhits and easements, and 4) cease and desist from any unpermitted development activities or
no;r:)m liance with permit conditions.

. Provisions of CCC-09-NOV-01

A fihding that a Coastal Act violation has occurred will result in the recordation of a Notice of
Vléalatlou which will notify potential purchasers of the existence of the violations and the
re$pons1 bility of the property owner, including subsequent owners, tc resolve the violations.

s

i
10 Jommission staff received a certified mail delivery receipt signed by Mrs. Ackerberg for the April 27,
2001 Notiice of Violation letter. Additionally, Mrs. Ackerberg submitted a specific, written objection to
the recorglation of a Notice of Viclation with the letters that constitute her SOD in response to the NOIL.
Thus, Mrg. Ackerberg received notification of both the potential for the recordation of a Notice of
Violationjand the Executive Director’s intention to record a Notice of Violation.
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California Environmental Quality Act (CEQA)

The Commission finds that the issuance of Commission Cease and Desist Order CCC-09-CD-01
to compel removal of the unpermitted development and provision of required public access is
exempt ffrom any applicable requirements of the California Environmental Quality Act of 1970,
Cal, Pvb. Res. Code §§ 21000 ef seq. (CEQA), and will not have significant adverse effects on
the environment, within the meaning of CEQA. The Cease and Desist Order is exempt from the
requirement of preparation of an Environmental Impact Report, based on Sections 15061(b)(2),

15307,

F.

15308 and 15321 of the CEQA Guidelines (14 CCR).

Summary of Findings of Fact

1. Lisette Ackerberg owns the .95-acre property located at 22466 and 22500 Pacific Coast

Higl

013 |(“the Property™).

2. Thel|Coastal Commission (“Commission”) issued coastal development permit (“CDP”) No.

5-83-360 in 1983, authorizing certain development on the Property subject to a condition
requiring recordation of an offer to dedicate (“OTD”) a lateral public access easement
restricting the applicant from interfering with present use by the public of the areas subject to

the

asement prior to acceptance of the offer. The provisions of the permit run with the land.

3. The/Commission issued CDP No. 5-84-754 in 1985 to Lisette Ackerberg and her husband to

au
an

rize certain development on the Property subject to a condition requiring recordation of
TD a vertical public access easement. The provisions of the permit run with the land.

4, The OTD required by CDP 5-83-360 was recorded on July 11, 1983, and has been in the
chain of title for the Property since that time. The OTD was accepted by the State Lands
Commission on March 20, 2002 and became a legal easement.

5. The|OTD required by CDP 5-84-754 was recorded on April 5, 1985, and has been in the
chaih of title for the Property since that time. The OTD was accepted by the Access for All

on December 17, 2003 and became a legal easement. A legal challenge to that OTD failed,
as indicated below.

6. The|Commission found the access provided by the lateral and vertical access easements

4
4

”

_ hccessary to bring the development authorized under the permits into compliance with the
! Coastal Act.

#) .
7%; Development that is not authorized by either of the permits listed above (or any other coastal

J development permit) has occurred on the property, including the erection or placement of
f rock{riprap, a 9-ft high wall, concrete slab and generator, fence, railing, planter, light posts,

% and landscaping. This development was undertaken without a CDP and is in violation of the
Coastal Act.

1way in Malibu in Los Angeles County, identified as APNs 4452-002-011 and 4452-002-
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10.

11.

12.°

13,

- Oct ber2 2008, November 14, 2008, November 24, 2008, and December 2, 2008, to discuss

14.]

15.‘

16/ On

"'Er
’i

1
R
17.

In agldition to the violation of the Coastal Act irherent in the conduct of unpermitted
devglopment, the nature and location of the development at issue obstructs the vertical and
laterlal public access easements, which is independently inconsistent with the policies in
Chapter 3 of the Coastal Act, the policies in the Malibu Local Coastal Program (“LCP”), and
the terms and conditions of the existing permits and the easements.

The|unpermitted development is inconsistent with the goals of Chapter 3 of the Coastal Act
and the Land Use Plan (“LUP”) portion of the certified Malibu LCP.

Substantial evidence, as that term is used in the Coastal Act (Cal. Pub. Res. Code § 30812),
exists that a Coastal Act violation has occurred in the development of the property.

fAll' xisting administrative methods for resolving the violations at issue have been utilized.

The [Executive Director made Mrs. Ackerberg aware of his intent to record a Notice of
Violation pursuant to Coastal Act Section 30812. Mrs. Ackerberg submitted a written
objection to such recordation on May 17, 2007..

2003, December 13, 2005, February 16, 2006, April 10, 2006, March 5, 2007, May 30, 2007,

resolution of the violations.

Mrs| Ackerberg sent letters to staff regarding the proposed enforcement action. All of the
letters contained defenses to the proposed requirement for the removal of the unpermitted
development and requests for the Commission to delay taking action to resolve the
violations. The letters were dated April 28, 2005, July 7, 2005, August 4, 2005, December
16, 2005, January 19, 2006, February 27, 2006, March 23, 2006, April 3, 2006, April 17,
2006, October 22, 2008, November 19, 2008, and November 26, 2008. At no time did Mrs.
Ackerberg agree to voluntarily comply with staff’s requests to comply with the permit

conditions and Coastal Act requirements and remove the unpermitted dévelopment from the
access easement area.

The [Executive Director issued a Notice of Intent to Record a Notice of Violation of the
Coagtal Act and to Commence Cease and Desist Order Proceedings (NOI) on April 27, 2007,
addressing the unpermitted development and the obstruction of public access.

e 28, 2007 the California Court of Appeals granted a stay of the Commission
procgedings listed in the NOI until it ruled on an appeal in a case brought by Mrs.
Ackerberg’s neighbor, Jack Roth, challenging the vertical access easement discussed in
Pom s 2 and 5 above, thus postponing the Notice of Violation of the Coastal Act and Cease
and Desist Order Proceedings until resolution of the appeal.

On April 23, 2008, the Court of Appeals issued its decision affirming the trial court’s

sustaining of the Commission’s demurrer to Mr. Roth’s complaint. On July 9, 2008, the

ission staff sent letters to Mrs. Ackerberg on March 28, 2005, April 7, 2005, June 30,
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'Calilfomia Supreme Court denied Mr. Roth’s petition for review and application for .stay,
upholding the Court of Appeals dismissal of Mr. Roth’s lawsuit and dissolving the stay.

18. At Mrs. Ackerberg’s request Commission staff postponed the December 10, 2008 and the
Jung 11, 2009 hearing on this matter.

-19.:All of the unpermitted development listed in the NOI and addressed in this report remains on

the property.

G. Yiolators’ Defenses and the Commission’s Responses

Pursuani to Section 13181(a) of the Commission’s Regulations, Mrs. Ackerberg was provided

_ the lopportunity to identify her defenses to the proposed issuance of the Order and to object, via a

wri{ten tatement of Deferise, to both the proposed issuance of the Order and the proposed

. recordation of a Notice of Violation. In fact, she was given multiple opportunities to do so. Mrs.

Ackerberg’s former lawyer, Mr. Reeser, asserted defenses on her behalf in a June 11, 2007 letter
to staff, in which Mrs. Ackerberg stated that the June 11, 2007 letter as well as two previous
letters (dated March 22, 2007, and May 17, 2007) and “any further response that may be
submitted” all constituted Mrs. Ackerberg’s response to the Commission’s April 27, 2007 Notice
of Intent to Record a Notice of Violation of the Coastal Act and to Commence Cease and Desist
Order Proceedings (“NOI”"). Commission staff reasonably construed this statement to mean that
the letters formed Mrs. Ackerberg’s statement of defense, even though the statement of defense
form that was sent with the Notice of Intent was not completed and submitted. In addition, Mrs,
Ackerb rg’s present lawyer, Ms. Abbitt, asserted defenses on Mrs, Ackerberg’s behalf in letters
dated Ottober 22, 2008, November 19, 2008, and November 26, 2008. The October 22, 2008
letter difl not include a completed statement of defense form, which had been prov1ded to Ms.
Abbitt by Commission staff in its October 2, 2008 letter, extending a second opportunity for Mrs.
Ackerbgrg to submit defenses. We note preliminarily that many of these defenses actually raise
issues that appear to be objections to the original permits and their conditions. We again note
that the llegal time frame for such challenges expired decades ago and such objections are not
iegélly elevant to an action to enforce the terms of a valid permit nor can they provide a defense
to compllying with 25-year-old permit conditions. However, as a courtesy and by way of
explanafion, we include responses to many of those issues below. The following paragraphs
present quotations taken from all of these lettcrs and the Commission’s responses to those
statements.

. Mrs. Ackerberg’s Defense:

9

ﬂaae vertical access easement here has inherent lzm:tatlons that seriously affect its utility to
p%ovzde meaningful or viable public access to the beach... This particular vertical accessway
Sz;nply ay not be viable. Recognizing that this is the case, we have recently been pursuing what
wl (and|we believe the Commission in 1984) believed to be a better solution for the public —
of;b{nmg and funding a dedicated vertical accessway close by that is currently owned by the

County of Los Angeles at 22600 Pacific Coast Highway. [October 21, 2008 letter at page 2 and
3] | : :
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Commission’s Response:

Contrary to Mrs. Ackerberg’s assertion that the vertical access easement area that Access for All
(“AFA") is seeking to open “may not be viable,” evidence suggests the easement area is very
viable. [The vertical easement area on Mrs. Ackerberg’s property lies in the middle of Carbon
Beach, and falls in the middle of the two open and operating easements along Carbon Beach.
The Ackerberg easement area is located near the available public parking along both sides of
Pacific Coast Highway. Opening the Ackerberg easement will increase the public’s options for
parking iclose to an accessway. The Commission made specific findings to this effect in
approving CDP No. 5-84-754 in 1985.

' The Ackerberg vertical easement is also partibularly effective at increasing public access because

of i#s copnection to lateral public access easements. The vertical easement complements the

lateral epsement that lies in front of Mrs. Ackerberg’s property and extends from the Mean High

Tide Line inland to the bulkhead structure. The upcoast property immediately adjacent to Mrs.
Ackerberg’s property also has a lateral easement that extends from the Mean High Tide Line
inland t¢ a seawall structure, and the downcoast property immediately adjacent to Mrs.
Ackerbgrg’s property has a lateral easement in front of the house which extends from the Mean
High Tifle Line inland 25 feet. In addition, opening the Ackerberg vertical easement area will
provide the public with access to a long strip of adjacent lateral accessways downcoast from the

. Ackerbgrg property. Opening the Ackerberg easement will provide the public with access to a

large arga of Carbon Beach that can be used for recreational purposes, not just access to the mean
high tid¢ line. ' '

The alternative vertical accessway Mrs. Ackerberg refers to is not located at 22600 Pacific Coast
' ; instead; the easement area is on the neighboring lot, at 22548 Pacific Coast Highway
reinafier, “22548 PCH”). The easement area referred to was dedicated to and accepted by
Los Angeles County in October of 1973. (Exhibit 39). The 22548 PCH easement lies
approximately 690 feet away from the vertical access easement area on Mrs. Ackerberg’s
property. Neither the Commission nor Access for All owns the 22548 PCH easement area, and
neither one has any authority regarding the opening or controlling of the eadement area.
Moteover, even if it were opened, the 22548 PCH vertical easement area would not provide the
same acgess to a wide strip of adjoining lateral accessways for public recreational use as the
Ackerberg vertical easement area will. There is no lateral easement dedicated between the mean
high tide line and the property in front of 22548 PCH, nor are there lateral accessways located
along the coast in front of the neighboring properties at 22548 PCH. '

Oe\gér the past 35 years, during which time Los Angeles County owned the vertical accessway at
22_5'&8 CH, it has not pursued opening the easement area, and recent attempts by Mrs.
Alkerberg’s counsel to persuade them to do so have not altered this situation. County staff has

_repeatedly stated to Commission staff that the County has no intentions of opening the specific

véjtical pasement area in the future. County staff has also stated to Commission staff that the
Cdunty foes not intend to open any easement areas in the future beyond the 11 that are currently
d operated by the County. In addition, even if the County did secure funds to open the
smenlt, there is no assurance that the easement at 22548 PCH will remain open in the future,
leaving [t subject to the possibility that the easement area may close in the future if the County
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no longer has the funds for o'pérating and maintaining the easement area. Moreover, as discussed

elsewhere, the potential for an additional accessway does not in any way support the elimination
of this pccessway.

In fact, the vertical accessway owned by the County at 22548 PCH is not 2 better solution for the
public,| nor is it superior to the vertical accessway that exists on the Ackerberg property. The

_ 22548 CH easement area runs through a parking lot attached to a 75-unit condominium

assom tion that currently exists on the lot. There are several encroachments within the easement
ar¢a, e removal of which would be required prior to opening the easement. The encroachments
that ex|st within the 22548 PCH vertical easement include a stucco retaining wall, a planter, a
wood gate, a pool equipment area, and the portion of a wood deck. Opening the easement area
would pot be any more feasible than opening the Ackerberg easement when solely comparing the
rehovgl of encroachments within easement areas. Considering the many problems associated
with opening the 22548 PCH easement area, as well as the lack of access to lateral easement

e 22548 PCH easement area will provide, opening the Ackerberg easement area will

a superior accessway over the alternative easement area Mrs. Ackerberg proposes.

In light of the fact that the County has no plans to open the easement at 22458 and has not
expressed any intentions of opening the alternative easement area in the future, the Commission
has no freason to believe that the alternative easement area at 22548 Pacific Coast Highway,
which Mrs. Ackerberg offers to assist with opening in lieu of opening the vertical easement that . .
lies on her property, will be opened to the public in the future. Therefore, adequate access does
not exist near Mrs. Ackerberg’s vertical accessway, since the closest open access area is
approxjmately 1,545 feet from the Ackerberg easement area. Furthermore, the Commission does
not have the authority to pursue opening the easement area at 22548 since the easement is owned
by:the County. Moreover, even if that alternative location were available, the Commission could

. not ensure that it would remain so. In any event, Mrs. Ackerberg’s easement area is actually a

better lpcation, as it will provide an access point for the public to Carbon Beach in an area that
lies between an open accessway upcoast and an open accessway down coast, is easily accessible
from public parking spaces on both sides of the street, and connects to lateral public access
easements. -

Finally| putting aside all of the above policy considerations, the fact remains that the
Commission did require that this specific area on the Ackerberg property be opened to public
use, angd this Commission, acting more than 20 years later, should not second-guess that decision.
In fact,|technically, this is not even a legal defense, as this “defense” does not present any claim,
much less evidence, that the elements necessary for the issuance of the Cease and Desist Order,
der Coastal Act section 30810, have not been satisfied.

# . [2. Mrs. Ackerberg’s Defense:

e Cammission then added a finding to its [1985] decision to provide the Ackerbergs with the

ture gpportunity for extinguishing the condition {requiring dedication of a vertical accessway].
[October 21, 2008 letter at page 2.]
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Commission’s Response;

ission approved the Ackerberg’s coastal development permit (“CDP”) application
(No. 5-84-754) on January 24, 1985. The CDP was approved subject to a condition requiring the
Ackerbgrgs to record an irrevocable offer to dedicate (“OTD”) a vertical public access easement.
Although the Commissioners discussed whether to allow the Ackerbergs to extinguish their OTD |
if cértaip conditions were satisfied in the future, ultimately, the proposed condition language was
not altered to provide for such an extinguishment. In fact, Commissioner Mclnnis made an
amending motion proposing such an extinguishment would be allowed so that the approach
could b¢ addressed more broadly in the context of Los Angeles County’s Land Use Plan
(“LUP”) for Malibu, which was then pending. Then, Chief Deputy Director Peter Douglas said
that a reference to that approach could be included in the findings, and various Commissioners,
including Commissioner Mcinnis, agreed to that approach. Thus, Commission Chair Nutter

d that the main motion (which passed unanimously) was to approve the CDP pursuant to

, the staff member assigned to the project sent proposed language (hereinafter referred
“Extra Finding”) to the Ackerberg’s lawyer and then incorporated that language into a
of the staff report, but it was never sent to the Commission for its approval. Moreover,

and thereby effectively issued the permit, the Extra Finding was not included. Therefore, the
status of those findings is, at a minimum, subject to serious question.

‘language allowing private property owners to extinguish dedications of public easements on their

should adequate access open nearby, any such LUP provision would apply retroactively
kerberg’s CDP and vertical easement area dedication. Moreover, the discussion by the

is position assumes that the publicly owned accessway is within 500 feet of the subject
roperty, that it is equally suitable for public use based on management and safety

oncerns, and that improvements to accomplish public use are feasible. Once a public
ccessway has been improved and opened for public use, and a suitable policy and
echanism has been developed and adopted to ensure that such a vertical accessway
emains open and available for public use and assuming the Commission has approved .
policy that outstanding offers to dedicate additional vertical access easements within

b

vmm— G

4

300 feet of an opened vertical accessway can then be extinguished, staff will initiate
qgctions to notify affected property owners that they can take steps to extinguish such
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ffers to dedicate. As part of the Commission’s pubhc access program, procedures will
e developed to implement this directive.

It is cle that a number of pre-conditions were imposed, and none of those have been met, as is
discuss¢d below. For example, in the event that a future Malibu LUP, approved by the

,Commission, were to include such a provision as set forth above, the Commission suggested the

Ackerbergs be notified of their right to take necessary legal steps to ex'tinguishltheir vertical
access gasement OTD. However, the Commission expressly refrained from making any decision
regarding the broader policy at the 1985 Commission hearing reviewing the Ackerberg’s CDP

‘application. Instead, the Commission deferred such discussion until a later date when the Malibu

LUP wis to be decided.'’ Although Commissioners did indicate that they generally favored a
public policy that encourages opening publicly owned accessways over requiring the dedication
of addiftonal privately owned accessways, they were not willing to make any commitments to
the Ackerbergs at that point, certainly not any unconditional ones that were not limited to the -
criteria [listed above. One of those criteria was that adequate access opens nearby (within 500

feet). The 1986 Malibu LUP, approved by the Commission on December 11, 1986, included the
following provision:

Wh re several oﬁ'ers with in the standard of separation {1,000 feet] are required over a
d of time, the improvement of any one offer will release the need to improve the others,
.and|they could be abandoned. No offer may be abandoned unless an actual accessway is

.opened, however, and the revised Policy 55d will prevent the abandonment of already -
‘opened accessways.

- Malibu/Santa Monica Mountain LUP, page 5-6, 12/11/1986.

Howevger, to begin with, the 1986 Malibu LUP, approved by the Commission, never did adopt
the:Commission’s recommendation for a standard of separation of 500 feet, which was
underlyjng its discussion as noted above. Instead, the 1986 Malibu LUP adopted a standard of
ion of 1,000 feet. Therefore, a pre-condition for the Malibu LUP to apply retroactively to
berg’s vertical easeinent area was not met. In addition, while the 1986 Malibu LUP did

troactively to their vértical easement area, which it does not.

jondly, neither the Extra Finding that a planner proposed adding to the 1985 staff report, nor
thei1986 Malibu LUP, provided a mechanism by which one could abandon or relinquish an OTD
oﬁqe it was accepted, nor counid they, unless the accepting entity were agreeable or had accepted

111; or ingtance, Chair Nutter stated “the place ultimately to make our policy stand, I think, is in the
context ¢f that LCP,” and Commissioner Shipp stated “let’s just try not to make this permit into an LUP
or an LCP. Let's ]ook at it as what it is, a permit.” Commissioner McMurray thought it should not even
be in the findings, stating “I don’t think we should inciude in this findings... I think it goes beyond this
permit. §f we want to start this process in the Malibu LUP that’s fine.” '

i
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the offet subject to such a limitation in the first place. In fact, AFA accepted Mrs. Ackerberg’s
OTD a yertical access easement in 2003, and as a consequence, AFA now holds a legal interest
in the vartical access area. Even if a vertical accessway were to open within 500 feet from the
verﬁcal cessway located at the Ackerberg’s property and a mechanism were instituted to

ensure the accessway remains open, the Ackerbergs do not have the ability to rescind their now
easement.

der the current Malibu LCP, the distance between the Ackerbergs’ accepted vertical
y and the nearest vertical accessway is irrelevant, and opening of the accessway must
tted. Policy No. 2.85 of the Malibu LCP does not prohibit, but rather encourages,

Ope;ning or improving all accepted easement areas regardless of the distance between one open
eas¢ment and another.

. Mrs. Ackerberg’s Defense:

The vertical access easement here has inherent limitations that seriously affect its utility to
provide meaningful or viable public access to the beach. There is insufficient parking in this
area ang no crosswalk or stop light near the Ackerberg property. There are no Visitor-

supporting facilities, i.e,, trash cans, lifeguards, or bathrooms, on or near the beach. [October
21, 2008 letter at page 3.]

Commission’s Response:

Initjally| we note that Mrs. Ackerberg’s statement that there is not a nearby crosswalk is
inaccurdte. A crosswalk does exist near Mrs. Ackerberg’s easement area. The crosswalk is
located pn Pacific Coast Highway just three lots upcoast from Mrs. Ackerberg’s property. In
addition, there is public, on-street parking on both sides of the highway at this location.
Moteov r, the Commission made express findings about what a particularly good location this
w*is for an easement. See, e.g., footnote 5, above.

I-Eqwev t, the extent of such amenities is not relevant here. Neither the Coastal Act, the 2002
Mahbu CP, nor the 1986 Malibu LUP require visitor-supporting facilities, pubhc parking areas,
clé?ssw s, or stop lights near a vertical accessway as a pre-condition for opening an easement,
While the 2002 Malibu LCP encourages siting accessways near supporting facilities, Section 3,
Policy No. 2.65 specifically states that this is not a requirement:
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No facilities or amenities, including, but not limited to, those referenced above [parking
greas, restroom facilities, picnic tables, or other such improvements], shall be required
s a prerequisite to the approval of any lateral or vertical accessways Oﬁ'ers to Dedicate
or as a precondition to the approval or construction of said accessways.

Section|30212.5 of the Coastal Act also encourages siting, opening, and maintaining accessways
near public facilities when possible; however, nothing in the Coastal Act prohibits or restricts

‘opening accessways that are not near public facilities. Moreover, Section 30212.5 promotes the

distribution of public facilities *so as to mitigate against the impacts, social and otherwise, of
overcrowding by overuse by the public of any single area.” Opening the Ackerberg vertical
accessway will further this policy by alleviating the pressure placed upon the available parking
near the closest upcoast and downcoast vertical accessways currently opened and operating along
Carbon [Beach - the Zonker Harris accessway and the Geffen accessway. The vertical accessway
areh located at Mrs. Ackerberg’s property lies approximately 1,545 feet downcoast from the
Zonker Harris accessway, and approximately 2,215 feet upcoast from the Geffen accessway.
Opening and operating the Ackerberg property’s vertical accessway should alleviate some of the
parking/congestion around the Zonker Harris accessway area and the Geffen accessway area by
promd1$g additional access between the two vertical accessways along Carbon Beach. Doing so
w11|i spread out the parking pattern, achieving the goals of Section 30212.5 of the Coastal Act by
mitigating against the impacts “of overcrowding or overuse by the public of any single area.”
Opening the Ackerberg accessway will complement the parking along Pacific Coast Highway,
where the majority of the public parallel park, then walk to the nearest open vertical accessway.

In additjon, the. 11 County owned and operated accessways throughout Los Angeles County have
been in|existence and functioning without any problems for years, regardless of the fact that all
of t?ne r ferred—to accessways generally do not have any supporting facilities nearby, such as,

not:releyant because it has nothing to do with the factors that must be satisfied to justify issuance
of a Cegse and Desist Order. This defense does not even purport to contest the either of the -
bases far the Commission’s issuance of this Order —that the subject development is both
unpermijtted and inconsistent with the existing permits for the site.

. Mrs. Ackerberg’s Defense:

Yﬂé easpment area is cramped, sandwiched between two homes, and is not visible ﬁom Pacific

' anst H lghway [October 21, 2008 letter at page 3.]

Cominission’s Response:

Tg}é easement area on Mrs. Ackerberg’s property is the standard 10 feet in width. The minimum
width required for a vertical easement area under the Malibu LCP and the 1986 version of the
Malibu LUP is10 feet. The easement area is not sandwiched between two homes; it actually
borders|a tennis court and the neighboring property line, The tennis court separates the easement




r-"-v"

Exhibit 11: Declaration of Peter Douglas

CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg)
Page 31 of 48

area from Mrs. Ackerberg’s home. The width and location of the vertical easement area along

Mrs. Ackerberg’s property meet the requirements of Section 3, Policy No.2.66 of the 2002
Malibu LCP as well as Section 4.1.2 of the 1986 Malibu LUP.

In addition, the two open and operating vertical accessways along Carbon Beach border two
homes. [The fact that the two open and operating accessways along Carbon Beach lie between
two; resiflential homes does not impact their functionality. Mrs. Ackerberg does not provide any
explanation or evidence regarding how an easement area sited between two residential properties
will prohibit the easement area from serving its function--providing public access to the public

lateral epsement areas nearby as well as providing access to the mean high tide line area of the
beach.

Furthertnore, nothing in the Coastal Act or the Malibu LCP requires that accessways be visible
from Pagific Coast Highway. One of the goals of requiring dedication of accessways along
Carbon Beach is to mitigate against the loss of visibility of the beach and the coastline which has
occurred from the high den81ty in residential development between Pa01ﬁc Coast Highway and

of the coast as well as restricting the public’s access to the coast. Once the vertical
y on Mrs. Ackerberg’s property is opened, access signs will be posted, and access

trees on the land side of the easement but they are located in the City right-of-way,
not the easement area... The trees are significant, however, because they are mature and fully
obsture|the easement area...A problem also exists at the seaward end of the easement... the
exposed|rock where the easement adjoins the beach makes use of the easement, again, _ ‘
ptqé)ble tic. [October 21, 2008 letter at pages 3-4.]

- Commission’s Response;

y (including the eucalyptus trees, if necessary) are appropriately addressed. As noted
¢ rock riprap that lies within the easement area adjoining the beach is unpermitted rock
placed some time during or after the construction of the bulkhead and which exceeds the
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permitted rock approved by the Commission in 1983 and certainly does not provide a defense to
enforcement of the permit conditions. CDP No. 5-83-360 required the removal of the large
boulders that existed on the property at that time, and approved the replacement of a rock and
gravel waste mix measuring between %’ and 12°’ in diameter. The 1983 permit does not
authorize the large boulders which extend back from the wall and rest on a minimum of 1 foot
erial as dcscrlbed ina letter dated February 15, 1984 from Paul A. Spleler to Ralph W

KelIy Assocmtes Inc., and conducted periodic surveys of the construction of the bulkhead

localfted n the Ackerberg property, which was then owned by Ralph W. Trueblood. The

February 1984 inspection revealed the “man sized boulders™ exceed the minimum of % inches or
|

within the vertical and lateral easements on Mrs. Ackerberg’s property is required by this cease
and desist order in order to open the vertical accessway and increase the beach available for the
pubhc s|use in the lateral accessway. The unpermitted rocks within the easement area are

problematic and the removal of the rocks is required due to the non-compliance with CDP No. 5-
83- 360 :

Fmally, was the case with the prior defense, the allegations raised in this defense do not even
purport o contest either of the bases for the Commission’s issuance of this Order — that the
subject development is both unpermitted and inconsistent with the existing permits for the site.

. Mré. Ackerberg’s Defense:

Until Mx. Roth’s litigation has reached final judgment (that is a judgrﬁent that is free from direct
attack op appeal), it is premature Jor the Coastal Commission to demand from Mrs. Ackerberg

removal|of the alleged "unpermitted development" on her property that you identify in your
letter. [March 22, 2007 letter at page 1]

Commission’s Response:

Thk Roth litigation served as the basis of many of the defenses asserted by Mrs. Ackerberg prior
to;_g‘:z‘ 08.| These defenses are now obsolete, but for the record, the Commission provides a short
eXplanation of the nature of the Roth litigation. Mr. Roth owns the property immediately .

jacent to the eastern boundary of Mrs. Ackerberg's property. Although the record clearly
skows that Mr. Roth was provided adequate notice of the Ackerberg permit hearing in 1985, he
faijed to|object to the proposed terms of the permit at the hearing or to file a petition for a writ of
maridate within 60 days of the Commission’s final decision approving the permit, as reqmred by
Coastal Act Section 30801 in order to obtain judicial review of the Commission action in
granting the permit. Despite this, he filed a petition for writ of mandate on March 29, 2006,
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challenging the Commission's action on that permit.'> In the litigation, Mr. Roth asserted that he
was' not provided adequate notice of the permit hearmg, and he sought to invalidate and revoke
the vertl ral easement on Mrs. Ackerberg's property. Mrs. Ackerberg was a real party in interest
e. In September, 2006, the trial court ruled in favor of the Commission in the matter

- that such action would be premature due to the pending htlganon In June of 2007, the Court of
Appeals|granted a stay of the pending Commission enforcement proceedings until it ruled on the
appeal which was then pending to the Second District Court of Appeal (No. }38102404)

Howeve these defenses are now obsolete The Court of Appeals ultimately ruled in favor of the
Coastal Commission and against Mr. Roth, and the California Supreme Court denied Mr. Roth’s
petition for review and application for stay on July 9, 2008. Mr. Roth did not seek a writ of
certiorari from the United States Supreme Court. Therefore, the dismissal of Mr. Roth’s lawsuit
has been upheld by the courts, and the stay has been dissolved. Mr. Roth’s litigation has reached

ent, which is the basis of the proposed cease and desist order and notice of violation.

The: spec'iﬁc defense stated in Mrs. Ackerberg’s previous letters asserting that this action is
“prematyre” due to the pending litigation are moot due to the final judgment of Mr. Roth’s
litigation. Mr. Roth did not prevail in his litigation, and the resolution of the violations at issue
in this enforcement action, namely the removal of the unpermitted materials and structures, are
not affegted by the outcome of the Roth litigation. The proposed order will direct Mrs,

_ Ackierb g to remove the unpermitted development that lies within the easement area. Therefore,
Commiskion staff finds it redundant to address all of Mrs. Ackerberg’s defenses related to Mr.
Roth’s litigation in which he did not prevail and a final judgment has been issued.

his cpmplaint and petition for writ of mandate, Mr. Roth argued that he could not have filed within

60 déys the Commission’s final decision because he was not provided with notice of the hearing.

Hcgwove the Superior Court ruled that even if he had not received adequate notice, which the

Cgmmls ion did not concede (and which the Court did not find), Mr. Roth was barred by the statute of

h fitation)s because he filed his petition more than 60 days from the date he states he became aware of the
ment. Therefore, the court determmed that Mr. Roth did not object to the 1985 permit in a timely

mahher

1 Spec;fl ally, he asked the court to order the Commission to “revoke the [vertical] easement (or, to the

extent required by law, revoke the easement and related permit) and otherwise rescind the assignment of

the easement to AFA.” First Amended Verified Complaint and Pehtlon for Writ of Mandate Prayer for
Rehef at page 22.
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7. Mrs. Ackerberg’s Defense:

..the Cqgastal Commission, in Linda Locklin's March 28, 2005 letter to Mrs. Ackerberg,
recognized the Ackerbergs' right to "make full use of [the] entire property, including continued
use of the offered strip, until such time as it is developed into an open vertical accessway.”
Moreover, the plans for the Ackerberg development....in conjunction with the Ackerbergs' coastal
develop ent permit application contemplated the erection of items such as the block wall,

' fences ilings, and landscaping . Accordingly, we object to the Coastal Commission's
assertion that any and all of the items on Mrs. Ackerbergs' property within the ten-foot wide
easement area are per se unauthorized and unpermitted. [March 22, 2007 letter at page 2]

Commission’s Response:

|
} Continued Use of the Property

At the January, 1985 permit hearing, the Ackerberg’s lawyer, Edwin Reeser, asked that the
Acl&emergs be given the “opportunity to continue to use that strip [the vertical access easement
area] for patio or planting or whatever, certainly no improved structure. .. until the property is
picked up.” Chairman Nutter asked the staff member who presented the staff recommendation
on the permit application “whether that’s possible anyway under the staff’s recommendation,” to
which the staff member replied “Yes, there is no prohibition against using these offers. They
should just be available to... public agency picking them up.” There was no further discussion _
on that point.
Within ays of the hearing at which the Commission approved CDP 5-84-754, Mr. Reeser sent a
letter to Commission district staff stating that it was his understanding from the proceedings that
staff waj instructed to revise its findings in several particulars. In specifying the changes he
: a:rgued eeded to be made, he stated that:

‘both Commissioners and Staff agreed that the Ackerbergs could make full use of the
ntire width of their property, including the continuation of use of the offered smp, until
uch time as it is devgloped into an open vertical accessway.” ’

Therefote, even by their own counsel’s admission, made at the time of the original permit
hearing, the clear understanding of the Ackerbergs was that any agreement to allow any use of
the area|covered by the OTD by the Ackerbergs was explicitly temporary and subject to removal
whqn entity had accepted the OTD and was ready to open the accessway. In an attempt to

en the accessway for public use, AFA wrote to the Ackerbergs to schedule a meeting and a :
Ehey f the area, but when the Ackerbergs still hadn’t provided permission for the survey over
a@{éar later, Commission staff became involved. Linda Locklin is (and was at the time) the

Ci;mml sion’s Coastal Access Program Manager. In her March 28, 2005 letter to Mrs.
Aokerb rg, Ms. Locklin stated:

am attaching a letter from your attorney Edwin Reeser, dated January 28, 19835, in
hich he acknowledges that you could make full use of your entire property, including
¢ontinued use of the offered strip, until such time as it is developed into an open vertical
accessway. (Exhibit 9).




Exhibit 11: Declaration of Peter Douglas

pN

CCL-09-NOV-01 & CCC-09-CD-01 (Ackerberg)

Page 35/of 48

Ms. Lodklin neither confirmed nor denied the statement in her letter. She paraphrased the
statement in Mr. Reeser’s 1985 letter to highlight that, in adding the “until such time” phrase

onto the end, even he acknowledged a temporal limitation on the asserted right to “make full use
of 1%" . property, including . . . the offered strip.” Her letter was an attempt to prompt action
by Mrs.|Ackerberg towards the opening of the easement, in part by noting that the time for action
— ag preyiously recognized by all interested parties — had arrived.

Even assuming that (1) Ms. Locklin’s letter was intended to convey the Commission’s position,
rather than just reflect Mr. Reeser’s, and (2) Ms. Locklin’s letter could bind the Commission,
neither of which appears to be true, it is not relevant as a defense to these proceedings and in fact
supports the action at hand, which is intended to develop this “into an open vertical accessway”
as iE prgvided for in the permit and acknowledged in Mr. Reeser’s 1985 letter. The statement
includes the caveat that as soon as the easement is ready to be opened to the public, the

de\Jplop ent in the easement must be removed. The easement has been accepted and the owner
is ready|to open it now. . Therefore, the statement does not change the status of the development
at ﬁsue. The development is unpermitted and is no longer even informally or implicitly
authorized by the statement at the 1985 Commission hearing, and it must be removed.

Block Wall, Fences, Railings, Light Posts, and Landscaping

Mrs. Adkerberg also appears to be suggesting that the reference to continued use of the property
waé an implicit approval of existing or planned development, including, but not limited to, a
block wall, fences, railings, light posts, and landscaping. Even if Ms. Locklin’s leiter could bind
the Commission, despite the fact that it was written by staff and was not conceding anything, and
even if one ignores the terminal “until such time” phrase, the relevant statement in it only relates
to the Ackerbergs’ right to “make full use of the . . . property, including . . . the offered strip.”
The ability to make full use of one’s property is an aspect of the nature of real property rights. It
does not, however, alleviate the need to comply with land use regulations such as the need to
obtfﬁin a|permit prior to undertaking development in the Coastal Zone, Thus, any right Mrs.
Ackerbgrg has or had to “make full use of” her property did not relieve her 6f the need for a CDP -
before installing walls, fences, and the like. All the Commission statement appears to reflect is
that the existence of an OTD for a vertical accessway would not preclude the Ackerbergs’
exercisq of whatever rights for legal uses of that area they had, until such time as the accessway
were opgned up and such uses might be inconsistent with the public accessway. Moreover, as
noted above, even Mr. Reeser, at the Commission meeting, only sought confirmation of the
Ackerbgrgs’ ability to “use that strip for patio or planting or whatever, certainly no improved

sﬁbk;tmu.”

: Fipally, Mrs. Ackerberg argues that thé_ plans for the Ackerberg development contemplated the

ef ¢t1011 of such items, and thus, the Commission’s approval of the permit and the plans

ted to an approval of these specific items. However, none of these items appears on the
:ﬂﬁ mitted to and reviewed by Commission staff in both 1983 and 1985, nor were they
listed as part of the permit application or listed in the permit approval staff report or the permit
itse]f. Thus, the Commission’s approval did not cover these items. Even if the development had
been ingluded in the plans submitted to Commission staff in 1983 and 1985, which it was not,
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applicants cannot obtain additional Coastal Act approvals, beyond what the Commission
authorizgd, by depicting additional development not part of the permit application or approval on
plans submitted to Commission staff as part of the condition compliance process. Thus, even if
other exjraneous development appeared on plans approved by Commission staff, that does not
mean it was legally granted a permit by the Commission, especially not if it was within the
eas¢ment area that the Commission did specifically require. Based on the Commission’s
stat¢ment at the 1985 hearing, as acknowledged in the letter from Mrs. Ackerberg’s former
counsel, the Commission did not render any additional development per se permitted at the
hearing,|and in fact, the plans submitted in 1983 and 1985 did not show such development.
Rather, the development was undertaken without a CDP, was unpermitted at the time of the 1985
permit hearing, and remains so today.

8. Mrs. Ackerberg’s Defense:

We further object to any characterization by the Coastal Commission that Mrs. Ackerberg has
been lesk than cooperative in working with the Coastal Commission to resolve any outstanding
issues concerning the Easement or that she has refused to comply with any legal obligations
concerning the Easement. [May 17, 2007 letter at page 1]

Commission’s Response:

The word "Easement" as stated in Mrs. Ackerberg's May 17, 2007 letter refers only to the
vertical access easement. Whether Mrs. Ackerberg has been “cooperative” is not at issue in this -
hearing,|and the Commission made no finding with respect to Mrs. Ackerberg’s level of
cooperation, per se, in the main findings supporting its action (above), nor is any such finding
required for an action under the Coastal Act to ensure compliance with permit conditions or
address pnpermitted development. Whether she has complied with all legal obligations
conéemng the easements is, however, before this Commission, at least to the degree that such
compliance is relevant to her broader Coastal Act compliance or her performance of
developJnent which was performed without a required Coastal Commission permit or in conflict
with her|existing permit, in that those are criteria for the issuance of a Cease and Desist Order or
the recordation of a Notice of Violation. '

Mrs. Ackerberg’s legal obligations concerning the vertical easement are to allow use of the
accessway as required in the permit, and further, to address any development that was
unpermifted under the Coastal Act that blocks the public use of the easement or that violates the
Coastal ct and to abide by the terms and conditions of existing permits and easements,

uding not interfering with the provision of the access required under the permits. Mrs,
Apkerb g has not agreed to remove the unpermitted development or to comply with the terms -
atjd condlitions of the permits and easements by removing encroachments into the valid vertical
and lateral accessways. In fact, for four years now, correspondence submitted on her behalf has
con sistently contained requests for staff to delay enforcement and defenses to compliance with
i

th permits and easements based on a variety of arguments, many of which are now clearly moot.

In ‘ o lgtters to Commission staff, both dated January 28, 1985, Mrs. Ackerberg raised issues
regarding the adoption of the Malibu LUP, which would include specific standards for public -
beach adcess, and questioned the benefit of private access easements offered by private property
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owﬁers. The Malibu LUP has now been adopted, and in fact, states a standard for Carbon Beach
of ane vertical accessway per 1,000 feet. The Ackerberg easement is not affected by the Malibu
LUP since there is no other open accessway within 1,000 feet.

Subsequent letters from the Ackerbergs requested a delay of enforcement until a decision was
reached|in the Marine Forest Society case and raised concerns regarding AFA. Commission
staff and AFA responded to these concerns in letters dated June 30, 2005, Decemiber 13, 2005,
and;Febfuary 16, 2006. Obviously, although not legally relevant to actions taken by the
Commigsion during the pendency of the Marine Forest Society litigation, that case has now been
resolved as well. Moreover, many of the defenses raised previously, including a request for an
addltlo al delay pending the outcome of the Roth litigation, were raised again in the letters

ing to these enforcement proceedmgs and are therefore addressed in this section of the

erberg also asserted that, although not open to the public, an accepted OTD existed at
22548 Pacific Coast Highway, (the easement held by Los Angeles County) and requested that
the Corrmission consider the benefit of seeking to open easements offered by private landowners
against the benefit derived from opening publicly held easements.

Statfing that one may comply in the future while raising objections to compliance does not

constitute compliance. Afier repeated attempts to work cooperatively with Mrs. Ackerberg and

to respond to her concerns, staff finally took the appropriate step of initiating formal enforcement
proceedings in order to resolve the violations and prevent further delays in opening the
accessway for public use. That said, staff repeatedly expressed its preference for an amicable

resolution and sought to work cooperatively with Mrs. Ackerberg to resolve the violations should

she :hav decided to do so. It is hoped that all parties can work cooperatively in the future to
resolve this situation and to achieve opening and use of this accessway in the best manner
possible; .

. Mrs. Ackerberg’s Defense:

Mrs. Ackerberg would be faced with losing the generator altogether if it is removed from its
pre$ent Jocation, as there are very limited options in the way of relocating the generator on the

Property. [May 17, 2007 letter at page 3]

Commlsswn S Response:

' Mts Ackerberg has not submitted evidence to support the claim that she will lose the generator

ifftiis required to be moved. In fact, the statement, “there are very limited options in the way of
redfoca g the generator on the property,” seems to imply that relocation is possible, which seems
hftghly likely on a site that is almost an acre in size. This is a very large residential lot for this

1, ingluding what were originally two entire parcels, and the Commission has no reasen to
zﬁbt t another location for this item somewhere on the property would be feasible.

1 Staff did agree bo wait to formally initiate enforcement proceedings for a reasonable penod of time in
order to allow Mrs. Ackerberg to address a sensitive personal situation.
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ared where it was known it would eventually need to be removed to facilitate access within the
easement that was an integral component of the1985 permit. The Commission cannot do so.
Moreovgr, as discussed above, Mrs. Ackerberg also confirmed her understanding that any
development in the accessway was to be temporary and that she was aware that it would need to
be remoyed at such time as the accessway was to be opened. However, the Commission staff
has indi¢ated that it is willing to explore relocation options with Mrs. Ackerberg, and the
Commission will entertain an application for such relocatlon

10. Mrs. Ackerberg’s Defense:

...the riprap rocks along the seawall are necessary to protect the Property and adjacent
properties from the often severe tidal conditions and wave uprush effects... Removal of the
riprap rpcks along the entire length of seawall, or even just within the portion within the
Easement, would compromise the seawall. Since the Ackerberg seawall is tied together with the
seawall§ of adjoining properties, removal of riprap rocks in front of the Ackerberg seawall could
havée a detrimental collateral effect on these adjoining properties. [May 17, 2007 letter at page 4]

Commission’s Response:

The Commission approved the bulkhead across the seaward boundary of the property in 1983 to
protect the residence on the property, which included rocks up to 12 inches. In acting on the
permit, the Commission considered whether the proposed bulkhead would be consistent with
Coastal Act Sections 30210, 30212, 30214, and 30253(2). The Commissiosi determined that, in
ordér to mitigate for the potential loss of beach and impacts to sand supply that could result from
the bulknead,' and the resulting impacts to public access, and to balance those impacts against the
need to protect the residence from wave action, a lateral easement was required. The '
Corpml ion findings for the permit include specific measurements of the bulkhead, including
the dl eter of the rocks to be used, attached as Exhibit 3. The riprap at issue in this matter was
not appr ved under the 1983 permit or any other permit, exceeds the approved specifications in
198 permit, and lies within the lateral access easement that the Commission required to
-bring the bulkhead into compliance with the Coastal Act. Thus, its placement constitutes .
thermifted development and/or development inconsistent with an existing permit, either of

witich constitutes a violation of the Coastal Act and authorizes the Commission to issue this
Ce*a'pe d Desist Order. Furthermore, the Commission required the lateral easement to mitigate
foH e shoreline impacts that could result from the bulkhead and specifically required the offer -
to ﬁ dicate the easement to prohibit interference with public use. The riprap extends into the

, thus taking up public beach and extending the scouring effects from wave uprush of
the bulkhead into the seaward extent of the easement area,

|
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If Mrs.

Ackerberg believes newly discovered material information that could not have been

presented at the time of the original hearing demonstrates a need to modify the plan to add
additional and/or larger rocks than were originally approved, the mechanism to make that case is
through the submittal of an application for a new permit or a permit amendment. However, Mrs.

Ackerb

rg has not provided evidence that the riprap is necessary and she has not applied for a

‘permit (br permit amendment), emergency or otherwise, for the riprap. Moreover, she has
provided no evidence that removal of the riprap will compromise the seawall. In addition, the
bulkhead, without the additional unpermitted riprap, was approved to tie into the upcoast
bulkhead, and the placement of additional riprap in front of the Ackerberg property may actuaily
- magnify| the impact of wave energy on adjacent properties, causing increased erosion of those

areas.

11. Mrs. Ackerberg’s Defense:

Moreover, Mrs. Ackerberg believes that some of these rocks were actually preexisting
underneath the sand, and have only been exposed in recent years due to lower sand level at the

bea:c-h.

Mrs. A

[May 17, 2007 letter at page 4]

Commission’s Response:

erberg has provided no evidence that the rocks were preexisting. The Commission

approved the 1983 permit for the bulkhead according to the schematic attached to the findings as
Exh;ibit B. The schematic states that immediately seaward of the bulkhead, boulders were to be
“replaced with rock and gravel waste mix,” the diameter of which was not to exceed 1 foot in
diameter.  In addition, as previously discussed, the February 15, 1984 survey of the Ackerberg’s
bulkheag construction documents the installation of “man sized boulders, extending 2 minimum
of 10-feet O-inches from the wall,” proving at least some of the rocks were placed seaward of the
bull%.hea 1, and were not preexisting as Mrs. Ackerberg claims they are.

The proposed order before the Commission in this proceeding requires the submittal of an

engineeting report that clarifies what, if any, riprap is preexisting and which rocks are within the

accéss y. Any riprap exceeding the specified diameter or located within the easement must be
rembved in order to allow full public use of the lateral easement.

Mrs. Ackerberg recommends that the engineering report address impacts from removal. The
proposed order is designed to prevent impacts from removal and to establish contingency plans
tofaddress impacts should they occur.  Removal of rock revetments and rock riprap has been
acomplished previously with little or only temporary impacts to the beach environment.

;ivyever, if the engineer performing work under the proposed order identifies potential impacts
frém the removal of the unpermitted riprap, the removal plan can be revised to address those
irﬂ)bcts through preventative measures or additional contiugency plans.

"‘ ‘

Finglly, in her May 17, 2007 letter to staff, Mrs. Ackerberg requested a 30-day extension to
“gather the required information and analysis concerning removal of the riprap rocks and other

Alleged|Encroachments.” Staff granted a 25-day extension, but Mrs. Ackerberg did not
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ntly submlt additional information regarding removal of the nprap or the other
itted development.

2. Mrs. Ackerberg’s Defense:

...there js an existing vertical easement open to the public at 22670 Pacific Coast Highway —
commonly referred to as the "Zonker Harris Accessway" — approximately one-quarter mile to the
west of the Ackerberg Property, and another vertical access easement recently opened to the
public in 2005 at 22132 Pacific Coast Highway, less that one-half mile to the east of the
Ackerberg Property. ... Therefore, immediate enforcement actions concerning the Easement and
Propertp are not necessary to provide public access to beaches in Malibu which otherwise lack
public apcess. [May 17, 2007 letter at page 5]

Commission’s Response:

As discyssed in this report, public access in this location is extremely valuable. There is very
limited access in this location, and Carbon Beach is an extremely popular beach with great
derﬁand for access.. The Comzmsswn has been unable to obtain access by the pubhc to this

ent action to enforce the Coastal Act and provisions of the permits issued thereunder,
and the existence of the Zonker Harris Accessway does not somehow undercut this. The

"Commigsion feels it is important to take enforcement action in this matter to protect public -

d to ensure eomphance with the Coastal Act and with the conditions of existing

one othdr accessway has opened on Carbon Beach, the Geffen easement. The Geffen easement
is 2,*215 eet from the Ackerberg easement, an even larger distance than that Wthh exists between

0 feet is adequate. Subsequently, in a January 28, 1985 letter to staff, Mrs. Ackerberg
¢ issue of considering the access condition of the permit in light of the pending Malibu -
LEJP, as|the LUP would address beach access in the area. The Commission adopted the Malibu -
L in the Malibu 2002 LCP, and-it includes the specific standard for access to Carbon Beach of
‘accgssway for every 1,000 feet, as did the previous Malibu LUP adopted by the Commission
i 986 The Zonker Harris easement is located 1,545 feet upcoast of the Ackerberg property,
andlthe (Geffen easement is located 2,215 feet downcoast. Thus, neither accessway fulfills the
standards set forth in the revised 1985 permit staff report or the Malibu LCP. In fact, the LCP
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standards support the conclusion that this access is needed and will be, when opened up, a very
significgnt and valuable public access point.

. 13. Mrs. Ackerberg’s Defense:

Of course, if the dismissal of Mr. Roth's Lawsuit is upheld by the Court of Appeal and final

- judgment is entered, Mrs. Ackerberg is committed to working with the Coastal Commission — as
she had peen before the Coastal Commission unilaterally broke off direct communications upon
Mr. Roth's filing his Lawsuit — to ensure compliance with any and all legal obligations
conterning the Easement. [May 17, 2007 letter at page 6]

Commission’s Response:

As previously discuséed, final judgment was entered by the Court of Appeals and the California

Supremg¢ Court denied review on July 9, 2008. Therefore, the dismissal of Mr. Roth’s lawsuit

has beerj upheld by the courts, and the stay has been dissolved. Mrs. Ackerberg has not worked

with staff to ensure compliance with the legal obligations concerning the easement, with the

formal enforcement proceedings in an effort to finally resolve the violations and to
open the accessway to the public. The April 27, 2007 Notice of Intent and the May 30, 2007,
October (2, 2008, November 14, 2008, November 24, 2008, November 25, 2008 and December 2,
2008 letters from staff expressed staff’s preference to resolve the violations amicably, but did not
result in|positive responses from Mrs. Ackerberg. In addition, the conversation that took place.
between|Ms. Abbitt and Commission staff on December 9, 2008 did not lead to reaching an
agreement to remove the unpermitted development. Despite this, staff continues to express its
willingness to work with Mrs. Ackerberg to resolve the violations in a cooperatlve manner and to
ensure ¢ amphance with the pernnt and the Coastal Act.

The;Conmnssmn therefore issues the Cease and Desist Order on the following pages.

Fa)
-

e ey A
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1.0

CEASE AND DESIST ORDER CCC-09-CD-01, Ackerberg

GENERAL STATEMENT

Pursuant to its authority under California Public Resource Code (“PRC”) Section 30810, the

Califo

Lisette
anyone
propert

ia Coastal Commission (hereinafter, “the Commission”) hereby orders and authorizes
ckerberg and the Lisette Ackerberg Trust, their employees, agents, contractors, and
cting in concert with the foregoing, and successors in interest and future owners of
located at 22466 and 22500 Pacific Coast Highway in Malibu (“Respondent™) to take

all actions required by this Order by complying with the following conditions:

2.0

A. Immediately cease and desist.from maintaining any unpermitted development, as
defined and described in Section 4.0, below, on property located at 22466 and 22500

. Pacific Coast Highway in Malibu and further defined in Section 3.0, below
(hereinafter “the property™).

lﬁ. Immediately cease and desist from engaging in any further unpermitted development,
as defined and described in Section 4.0, below, on the property.

C. Refrain from any attempts to limit or interfere with public use of the public access
easements created by the acceptances of Offers to Dedicate recorded July 11, 1983
(Instrument No. 83-950711) and April 4, 1985 (Instrument No. 85 369283}, or use by
the holder(s) of the easements to maintain the areas and make them available for
public use.

ID. Remove all unpermitted development located within the lateral and vertical public
access easements on the property according to the provisions of this Order.

TERSONS SUBJECT TO THIS ORDER

Persons [subject to this Cease and Desist Order are Respondent, Respondent’s agents, contractors,
and employees, and any persons acting in concert with any of the foregoing.

3.0

IDENTIFICATION OF PROPERTY

The property that is subject to this Order is described as follows: .

‘M
bt

o

SR Y

3 T T '_3"'« P T

Approximately .95 acres of oceanfront propérty, located along Carbon Beach at 22466
and 22500 Pacific Coast Highway in Malibu, Los Angeles County, and identified by the
ILos Angeles County Assessor’s Office as APNs 4452-002-011 and 4452-002-013.
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4.0

DEFINITION OF UNPERMITTED DEVELOPMENT AND DESCRIPTION OF
YIOLATIONS

- As lised|in this Oi‘der, the phrase “unpermitted development” refers to any development, as that

term is

defined in PRC section 30106, that was performed after January of 1973, that required

authorization under the Coastal Act or its predecessor, which authorization was not obtained,

includi

any materials and structures existing on the property as a result of such development.

The unpermitted development at issue in this case includes, but may not be limited to, rock

riprap, 4

9-ft high wall, a concrete slab and generator, and a fence, railing, planter, light posts,

and landscaping in the area of the property covered by the public access easements described in
Section [1.0, paragraph C, of this Order, which were established pursuant to Comm1ss1onalssued
Codstal Development Permit Nos. 5-83-360 and 5-84-754. ’ :

5.0

S
o

PHIEF, Ta NTR Y e
e ETea e

RESOLUTION OF YIOLATIONS

A. Within 30 days of the issuance of this Order, Respondent shall submit a Removal
Plan, for the review and approval of the Executive Director, for removal of all
unpermitted development located within the vertical and lateral public access
easements on the property, including but not limited to: rock riprap, a 9-ft high wall,
coricrete slab and generator, fence, railing, planter, light posts, staircase, and .
landscaping. The Removal Plan must be prepared by a certified civil engineer or
other qualified professional licensed by the State of California and must contain the
following provisions:

1. A detailed description of proposed fcmoval a(‘:tivities..
impacts to the beach.
2. A timetable for removal.
3. Identification of the disposal site for removed development materials. The site

must be a licensed disposal facility located outside of the Coastal Zone. Any

hazardous materials must be transported to a licensed hazardous waste disposal
facility.

- 4. If mechanized equipment is used, the Removal Plan must specify the following
information:

i. Type of mechanized equipment that will be used for removal activities;
.. Length of time equipment will be used;

iii. Routés that will be utilized to bring equipment to and from the property;

Respondent shall utilize removal techniques that, to the extent possible, minimize
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iv. Storage location for equipment when not in use during removal process
{mechanized equipment cannot be stored on the sandy beach);

v. Hours of operation of mechanized equipment;

vi. Contingency plan that addresses clean-up and disposal of released materials

and water quality concerns in case of a spill of fuel or other hazardous release
from use of mechanized equipment; -

vii. Measures to be taken to protect water quality.

B. If the Executive Director determines that any modifications or additions to the
submitted Removal Plan are necessary, he will notify Respondent by first class mail.
Respondent shall complete requested modifications and resubmit a revised Removal
Plan for approval within 10 days of date of the receipt of notification.

(. Removal shall commence no later than 10 days after Respondent receives notification
from the Executive Director of his approval of the Removal Plan. Notice will be sent
by first class mail. Removal shall occur consisterit with the terms of the approved

plan, including completion according to the time schedule provided in the approved
plan.

_ ID. Within 10 days of completion of removal activities, Respondent shall submit
evidence of the completion to the Executive Director for his review and approval.

! After review of the evidence, if the Executive Director determines that the removal

: activities did not resolve the violations in whole or in part, he shall specify any
measures necessary to ensure that the removal complies with the approved Removai
Plan, this Order, and the Coastal Act. Respondent shall implement any specified
measures, within the timeframe specified by the Executive Director.

6.0 FFECTIVE DATE AND TERMS OF THIS ORDER

The effective date of this Order is the date of approval by the Commission. This Order shall
remain in effect permanently unless and until modified or rescinded by the Commission.

7.0 UBMITTAL OF DOCUMENTS
£

Agl documents submitted to the Commission pursuant to this Order must be sent to
£l , )

Ch lifornja Coastal Commission ~ with a copy sent to:

Afin: Adron McLendon ' California Crastal Commission

44 |Frempnt St., Suite 2000 Attn: Pat Veesart

Sah Fracisco, CA 94105-2219. 89S, Catifornia Street Suite 200

Ventura, CA 93001-2801
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8.0 FINDINGS

This Order is issued on the basis of the findings adopted by the Commission at its July, 2009
hearing, |as set forth in the attached document entitled: Staff Report and Findings for Hearing on
Whether a Violation of the Coastal Act has Occurred and Issuance of a Cease and Desist Order,
as well gs the testimony and any additional evidence presented at the hearing.

9.0 OMPLIANCE OBLIGATION

Stnét compliance with this Order by all parties subject hereto is required. Failure to comply
stnctly ith any term or condition of this Order including any deadline contained herein will
constltu e a violation of this Order and may result in the imposition of civil penalties, under PRC
Secillon 0821.6, of up to SIX THOUSAND DOLLARS (86,000) per day for each day in which

. the ylol tion persists, in addition fo any other penalties authorized under Chapter 9 of the Coastal

Act (PRC sections 30800-30824), including exemplary damages under Section 30822.

10.0 EXTENSION OF DEADLINES

The Exegutive Director may extend deadlines specified herein or in documents created pursuant
hereto for good cause. Any extension request must be made in writing to the Executive Director
and recefjved by Commission staff at least ten days prior to expiration of the subject deadline.

Respondent shall provide Commission staff and staff of any agency having jurisdiction over the
work being performed under this Order with access to the areas of the property described below
at all redsonable times. Nothing in this Order is intended to limit in any way the right of entry or
inspection that any agency may otherwise have by operation of any law. The Commission and
other relevant agency staff may enter and move freely about the following areas: (1) the portions
of the § bject Property on which the violations are located, (2) any areas where work is to be
perfform d pursuant to this Order or pursuant to any plans adopted pursuant to this Order, (3)
adjacent|areas of the property, and (4) any other area where evidence of compliance with this

s provided in Section 10.0 of this Order or for ministerial corrections, this Order may be
| or modified only in accordance with the standards and procedures set forth in Section
lif 88(b) of the Commission’s regulations (in Title 14 of the California Code of Regulations).
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APPEAL

Pursuan; to PRC Section 30803(b), any person or entity against whom thls Order is issued may

file'a pe

: 1'4.(.) - 4

Thé Stay
from acf

|
15.¢1

\
1

tition with the Superior Court for a stay of this Order.

>OVERNMENT LIABILITY

e of California shall not be liable for injuries or damages to persons or property resulting
's or omissions by Lisette Ackerberg, including all parties subject to this Order, in

out activities required and authorized under this Cease and Desist Order, nor shall the
|California be held as a party to any contract entered into by Respondent or their agents
ng out activities pursuant to this Order.

oUCCESSORS AND ASSI__GNS

ase and Desist Order shall run with the land, binding all successors in interest, future
pf the property, heirs and assigns of Respondent. Respondent shall provide notice to all

O LIMITATION ON AUTHORITY

Except

expressly provided herein, nothing herein shall limit or restrict the exercise of the -

Commission’s enforcement authority pursuant to Chapter 9 of the Coastal Act (PRC sections

30800-
Desist

Execute

0824), including the authority to require and enforce compliance with this Cease and
rder. : .

i in - on 7 , on behalf

of tfle California Coastal Commission.

By:?

Peter D¢

i’-’.‘?

TR, T YT W
BTN

yuglas, Executive Director
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Exhibit List
Numbef L Description
Exhibit
L Site Map and Location.
2. CDP No. 5-83-360, approved by the Commission on June 9, 1983 (staff report and
: | permit).
3. Irrevocable Offer to Dedicate Public Access Easement and Declaration of
’ Restrictions, recorded in the Los Angeles County Recorder s Office on August 17,
1983.

4. Certificate of Acceptance recorded in the Los Angeles County Recorder s Ofﬁce on
} March 20, 2002,

fi CDP No. 5-84-754, approved by the Commission on January 24, 1985 (staff report
i -and permit).

6. Irrevocable Offer to Dedicate, recorded in the Los Angeles County Recorder’s Office
‘ on April 4, 1985.

7. Certificate of Acceptance recorded in the Los Angeles County Recorder’s Office on
December 17, 2003.

\GTUO" 1.

Letter from AFA to the Ackerbergs, dated December 19, 2003.
. Letter from Commission staff to the Mrs. Ackerberg, dated March 28, 2005.

10. Letter from Commission staff to the Mrs. Ackerberg, dated April 7, 2005. _

11, Letter from Commission staff to Edwin R. Reeser, [II, Mrs. Ackerberg’s attorney,

: dated December 13, 2005.

12. Letter from Mr. Reeser to Commission staff, dated January 19, 2006.

13. Letter from Commission staff to Mr. Reeser, dated February 16, 2006. -

14, Letter from Mr. Reeser to Commission staff, dated March 23, 2006.

15. Letter from Mr. Reeser to Commission staff, dated April 3, 2006.

16. | | Notice of Violation letter from Commrssmn staff to Mrs. Ackerberg and Mr. Reeser,
dated March 5, 2007.

17.  Letter from Mr. Reeser to Commission staff, dated March 22, 2007.

18. Notice of Intent to Record a Notice of Violation of the Coastal Act and to Commence
: Cease and Desist Order Proceedings, from Executive Director of the Commission to
1 Mrs. Ackerberg, dated April 27, 2007,

19. Letter from Commission staff to Mr. Reeser, dated May 30, 2007,

20. Letter from Mr. Reeser to Commission staff, dated May 17, 2007.

*21. | [ Letter from Mr. Reeser to Commission staff, dated June 11, 2007.

5;22. Letter from Commission staff to Diane Abbitt, Mrs. Ackerberg’s present attorney,
£ dated October 2, 2008. ,

"123, Letter from Ms. Abbitt to Commission staff, dated October 16, 2008. -

£124. Letter from Ms. Abbitt to Commission staff, dated October 21, 2008.

k125, Draft Consent Cease and Desist Order from Commission staff to Ms. Abbltt dated
: November 14, 2008.

26. Letter from Ms. Abbitt to Commission staff, dated November 19, 2008

27. Letter from Commission staff to Ms. Abbitt, dated November 24, 2008.
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28, Letter from Commission staff to Ms. Abbitt, dated November 25, 2008.

-

29, Letter from Ms. Abbitt to Commission staff, dated November 26, 2008.

30 Letter from Commission staff to Ms. Abbitt, dated December 2, 2008.

3 11-38. Aerial and site photographs showing the unpermitted development.

3;9. Tract Map No. 29628, Offer to Dedicate Public Access Easement and Acceptance by

Los Angeles County, Recorded in the Los Angeles County Recorder’s Office on
| October 29, 1973.

40, Letter from Paul A. Speiler to Ralph W. Trueblood dated February 15, 1984,

™
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EDMUND G B$0W JR. R State of California
Attomey Gemer : . DEPARTMENT OF JUSTICE

\ , " 110 WEST "A" STREET, SUITE 1100
i . ' “SAN DIEGO, CA 92101
o : P.0. BOX 85266
SAN DIEGO, CA 92186-5266

Public: (619) 645-2001

Teiephone: .(619) 645-2023 .
Facsimile: (619) 645-2012
: E-Mail: jamee patterson@doj.ca.gov

July 14, 2009

i
i
I
|

Ste\)‘(en H. Kaufmann

Riclpards Watson & Gershon ‘
355 South Grand Avenue, 40th Floor
Los|Angeles, CA 90071-3101

Davﬁd Weinsoff

Law Offjces of David Weinsoff

138 Ridgeway Avenue

Fairfax, CA 94930

RE:  Access Jor All v. Ackerberg (Ackerberg Access Easements) — Demand Letter

Deai' Mr|'Kaufmann and Mr. Weinsoff:

. I'write on behalf of the California Coastal Commission and the State Coastal
cy with regard to the litigation between Access for All and Ms. Ackerberg (4ccess for

. Conierv cy demand that Access for All and Ms. Ackerberg take steps immediately to vacate
and set agide that stipulated judgment. Please respond to this letter by July 24, 2009.

‘Access for All accepted an irrevocable offer to dedicate a public access easement

‘recorded by Ms. Ackerberg and her late husband that was required as a condition of approval of

a coastal|development permit. The acceptance is subject to a covenant that runs with the land,

prqyidm that Access for.All may not abandon the easement but must instead offer the easement

tog er ublic agencies or private associations acceptable .0 the Commission’s Executive

Dlg ctor.| The certificate of acceptance further provides that the easement will be transferred to

r qualified entity or the Conservancy in the event that Access for All is unable to carry out

xtsa sponslbilities under an approved management plan. The certificate of acceptance provides
f thg Conservancy finds at a noticed public hearing that Access for All has failed to carry
‘ g
|
1
I
|

=
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Steven H| Kaufmann
David WEinsoff
July 14, 2009
Page|2
| :
out its regponsibilities as set forth in the management plan, the easement will vest in the
Conservancy or its designee. The approved management plan obligates Access for All to
manérge the vertical pedestrian access to Carbon Beach which connects to 2 lateral access
easernent|owned by the State Lands Commission. Access for All’s management plan includes
condtcu g a survey of encroachments, replacing the solid perimeter wall with gates operated on
a timing mechanism and operating the easement from sunrise to sunset daily. The management
agregment provides that if Access for All fails to carry out its responsibilities, then all right, title
and intergst in the easement shall vest in the State of California, acting through the Conservancy.

. By entering into the stipulated judgment in Access for All v. Ackerberg, Access for All
abdicated) its agreement and responsibility o manage and operate the public access easement for
the publig. The stipulated judgment contemplates that Access for All and Ms. Ackerberg jointly
apply to the Commission to teminate or extinguish the vertical public access easement on the
Ackerber property if the County of Los Angeles opens an accessway located some distance
away. THe stipulated judgment is contrary to the interests of the public and violates the public
trust.. Th¢ Commission and Conservancy demand that Access for All and Ms. Ackerberg take
zmmed.iat action to vacate and set aside the stipulated judgment. Should your clients fail to do
so, this office will recommend that the Commission and Conservancy take legal action to
presei've e public’s access rights on the Ackerberg site and also recommend that the
Consgrv cy schedule a public hearing pursuant to the certificate of acceptance and the
man&gem nt plan to vest the easement in the Conservancy

I Ajid,ltlonally, on Thursday July 9, 2009, the COIIIHIISSIOII formally found Ms. Ackerberg
to be in violation of the Coastal Act and authorized the recordation of a Notice of Violation. The
Commissfon also issued a cease and desist order requiring Ms. Ackerberg to remedy the
violation which includes unpermitted development obstructing both the vertical and lateral
publi¢ acdess easements. Violation of a cease and desist-order is a separate violation of the-
Coastal At which also requires Ms. Ackerberg’s lmmedlate attention.

Sincerely,

: ' : f'\ /;

. ﬂ[;b}}«.u_b’iﬁ (4&_\ & QO"L——
‘ 7 J AMEE JORDAN PATTERSON.

Supervising Deputy Attormey General
Land Law Section

For EDMUND G. BROWN JR.
Attorney General

!

§

t .

i Allex Helperin, California Coastal Commission, SF
ji Qlenn Alex, State Coastal Conservancy, Oakland
i o :
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RICHARD RICHARDS
Itglg 1588,

: |
GLENN R, WATSOM
(#HETIRED!

HARRY L. GERSHON
{1922—2007)

T
STEVEN L..DORSEY|
WILLIAM L. $TRAUSZ
MITCHELL E, ABBOTT|
GREGORY W. STEPANICICH
ROCHELLE BROWNE
QUINN ¥, BARROW|
CAROL W, LYNCH
GREGORY M. [KUNERT
THOMAS M. HMBO
ROBERT C. CECCON
STEVEN H. KAYFMANN
KEVIN G. ENMIS
ROBIN D.|HARRIS
MICHAEL ESTRADA
LAURENCE S.WIENER
STEVEN R. QRR

B. TILDEN KiM

SASKIA T, ASAMURA
KAYSER §. SUME
PETER M. THORSON
IAMES L MARKMAN
CRAIG A, STEELE

T. PETER PIERCE
TERENCE R. BOGA

USA BOND

JANET E, COLESON
RORANNE W, OIAZ

1M G. GRAYSON

ROY A. CLARKE
WILLIAM P, CURLEY Il
MICHAEL F. YOSHIBA
REGLNA N. BANNER
PAULA GUTIERREZ BAEZA
BRUCE W, GALLOWAY

* DIANA K, CHUANG
PATRICK K. BOBKO
HORMAN A, DUPONT
DAVID M| SNOW

LOLLY A. ENRIQUEZ
KIRSTEN R, BOWMAN
BILLY D, DUNSMORE
AMY GREYSON

DEBORAH R, HAKMAN

D. CRAYG FOX

SUSAN E. RUSNAK

G. INDER KNALSA
GINETTA L. GIGVINCO
TRISHA ORTIZ

CANDICE{K. LEE

DAVID G. ALDERSON
MELISSA M. CROSTHWAITE
MARICELA €. MARROQUIN
GEMA M, STINNEYF
IENNIFER PETRVSES
STEVEN L. FLOWER
CHRISTOPHER |, DIAZ
OEBBIE ¥, CHD
GEOFFREY|WARD

ERIN 1, POWERS
TOUSSAINT 5. QAILEY
WHITHEY 6. MCDONALD
SERITA R, YOUNG
VERGHNICA 5. GUNDERSON
SHIRI KLIMA

DIANA H. VARAT

KATRINA C. GONZALES

OF COYNSEL

MARK L. LAMKEN
SAYRE WEAVER

JIM R, KARPIAK

SAN FRANCISCO QOFFICE

TELEPHONE 415. %jl 48B4

ORANGE COUN' FEICE
_ FELEPHONE 714.9 %90].
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RIVY RlCHARDS WATSON ‘ GERSHON
NN€ aroenevs ar I.AW A PROFESSIONAL CORPORATION

355 South Grand Avenue, 4oth Floor, Los Angeles, California 90071-3101
Telephone 213.626.8484 Facsimile 213.626.0078

Telephone 213.626.8484 Facsimile 213.626.0078

July 24, 2009
Via Electronic and U.S. Mail

Jamee Jordan Patterson

Supervising Deputy Attorney Generai
Land Law Section

110 West “A™ Street, Suite 1100

San Diego, CA 92101

Re:  Access for All v. Ackerberg

Dear Jamee;

Thank you for your July 14, 2009 letter. Diane Abbitt and I are jointly
responding, as you requested.

As you know, we fundamentally disagree with the Commission’s view.

The Legislature created two types of remedies in the Coastal Act — the first
one being judicial and the second, subsequently created, an administrative remedy --
the cease and desist process. Both are legitimate remedies.

The Commission’s view, and now the “demand” in your letter that Mrs.
Ackerberg and Access for All somehow take steps to vacate and set aside the
Judgment entered in the above case, would undermine the judicial process in general,
as well as reject the California Legislature’s long-standing enforcément scheme that
permits exactly the type of Coastal Act enf‘orcement which Access for AII (“AFA™) -
filed in the above lawsuit.

We are, frankly. shocked and surprised to see that the Commission would so
easily reject a California Superior Court judgment. The right to bring a citizen
enforcement action is unqualified. From the perspective of citizen groups like AFA,
CLEAN, WAN, Surfrider Foundation, Sierra Club and a myriad of other
environmental groups, the Commission’s position, if accepted, would nuilify the right
of a party to bring suit to enforce the Act. Although the Commission clearly does not
like the result of the settlement and the judgment in the AFA v. Ackerberg action, this

| is a dangerous position. The Legislature did not give the Commission a “veto” over

settlements, and certainly did not give the Commission a veto over a Court-entered
judgment. Such a veto power would, among other things, subject an alleged violator

o
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Jamee J. Patterson, Esq.
July 24, 2009
Page 2

to “double jebpardy." which was the precise situation that confronted Mrs.
Ackerberg.

The judicial process, as you know, affords all parties ample opportunity to
meaningfully present their respective positions. This, in the view of some, is in-direct
contrast to the Commission’s administrative cease and desist procedure, which
provides essentially 15-20 minutes of defense and the virtual certainty that a cease
and desist order will issue. Some would argue that the judicial process is far more
fair in permitting the alleged violator the opportunity to present a complete and
meaningful defense in what we would concede is a very serious matter.

But, at the same time, where, as here, a judicial proceeding is invoked, the
Commission is not without a remedy; it may intervene in the case and make its
position known to the court. In the instant case, the Commission had knowledge that
this case would be filed. Afier the case was filed in January, it had knowledge that
the case was pending and also had knowledge that the parties were negotiating. The
Commission is familiar with the judicial process, and it should come as no surprise
that when we appeared at the case management conference in this case in May, the
Court, after reviewing and discussing our respective positions as set forth in the case
management conference statements filed, encouraged the parties to meet and discuss
the possibility of settlement. In furtherance of that, the Court set the matter for an .
additional case management conference on June 19. We repeatedly tried to bring
both AFA and Mrs. Ackerberg into a single meeting with Commission staff where we
could discuss the settlement issues, but were rebuffed, although st#ff did graciously-
permit us to meet separately. The point is, the Commission had the right and
opportunity to protect its rights in the pending lawsuit. It simply chose not to do so.

It could have sought leave to intervene, but it didn’t. 1t could have intervened and
requested the court to issue a stay based on the doctrine of primary jurisdiction, i.e.,
allow the Commission to exercise its administrative jurisdiction first. It didn’t do so.

The course that litigation takes is often unpredictable. Mrs. Ackerberg had
many alternative actions that she could have pursued following the filing of the
Access for All lawsuit. She could have sought a stay pending the filing of the County

lawsuit (since filed pursuant to the terms of the Settlement and Judgment entered), or

filed a motion for summary judgment, or proceeded to trial where she could have
prevailed. Instead. she chose the preferred course of settlement. The Commission
cannot sit back and wait until there is a judgment with which it does not agree, and
then “demand™ that the parties request the court to vacate it.
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July 24, 2009
Page 3

Your letter states the Commission's view that the settlement and judgment are

not in the public interest and violate the public trust. We respect the Commission’s

position, but it is but one view on what constitutes the “public interest.” The Court
had its own view of what constitutes the “public interest,” and this judgment
unquestionably protects the public interest in numerous ways. it is not for the
Commission, in seeking to exercise some sort of “veto” power, to impose its own
view on a judgment that in its own right is supported by the “public interest.” Stated
otherwise, the Commission cannot insist on substituting its vnew for the decision
reached by the Court.

Your letter also suggests that Access for All somehow has abrogated its
responsibilities under the Management Plan. Access for All can certainly speak for
itself, however we find this position somewhat confusing. The staff report and
addendum prepared in connection with the cease and desist proceeding suggests
erroneously that Access for All “terminated” the easement, but anyone reading the
settlement and judgment, which we provided to Staff and the Commission, would
know that is far from accurate. The Ackerberg easement is alive and well; no
easement rights have been compromised. The Judgment, however, does have the
potential to delay for a short period implementation of the Ackerberg easement, as it
provides that if the County lawsuit is successful and the County easement is opened,
Mrs. Ackerberg and Access for All can apply to the Commission to extinguish her
easement; if the suit is unsuccessful, then Mrs. Ackerberg and AFA have already
agreed on a mechanism for expedltlousiy implementing and opening the easement.
Either way. the Commission is given the final word on the fate of the Ackerberg
easement. But, the notion of delay does not abrogate the easement right any more -
than staff did when it graciously held off pressing for implementation of the easement
when Mr, Ackerberg was dying, or when the court in Roth v. California Coastal
Commission issued a stay with respect to the easement for two years while that case
was pending, or any other delay that may have been occasioned by staffing

constraints. The only difference here is that the delay is embodied in a judgment.

We believe that there must be a way to accommodate the interests of all
parties, and. although some may disagree, that may best serve the Commission’s
access program in the long run. We have, for example, offered to share our research
concerning Coastal Act violations relating to the condo building, the parking lot upon
which the County accepted accessway is locatea, and the current unpermitted rock
revetment seaward of the condo building. . For whatever reason., staff has chosen not
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July 24, 2009 .
Page 4

10 take us up on the offer. and that is truly disappointing if indeed access to Carbon
Beach is truly the goal

Your letter also refers to the approved Access for All “Management Plan” as
though it is some kind of substitute for a permit. This also concerns us as there is no’
CDP-authorized plan for development of the Ackerberg accessway, and yet staff
precipitously conducted the cease and desist hearing, ordering Mrs. Ackerberg to
somehow remove improvements as if such a CDP was already in place. The
Management Plan was approved by staff, but it is incomplete and certainly was never
approved by the Commission. The Court’s judgment, however, addresses this and
provides for an orderly process for implementing the accessway. In our view, the
Commission must live by the same rules that the Legislature set for all persons
wishing to perform or undertake development along the coastline, and cannot simply
manufacture its own rules for creating beach access.

Despite the “demand” made in your letter, we appreciate the oppbrtunfty to
respond and provide you with the benefit of our own views on the matters at hand.

Ve\:y truly yours,

Diane R. Abbitt

Steven H. Kaufmann

¢cc:  Mr. David Weinsoff, Esq.
Mr. Alex Helperin, Esq., CCC-SF
Mr. Glenn Alex, Esq.. SCC-Oakland
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